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IN a ſcience ſo various and complicated as 
the preſent ſyſtem of the Law, nothing 
which tends to facilitate the progreſs of the - 
ſtudent, or abridge the labours of the prac- 
tiſer, can be deemed uſeleſs. And to deduce - 
with accuracy and arrange in order the 


A general principles on any important ſubject, | 
defining alſo the minute ſhades of diſtinc- — 


tion, ariſing from the deciſions, which on 9 
any ſingle head of our laws amount CG 
_ almoſt infinite multiplicity; would not, it is 
preſumed, be unacceptable to the public 
and the profeſsion, who know juſtly to appre= - \ 
ciate the advantage, the labour, and the 

; ac of the e 


: This taſk the Author has attempted ay 

: the following pages, on two leading articles 
and their ſubordinate diviſions, with a view to 
aſsiſt others in a path which experience' has : 
| proved arduous, but whether with ny : 
or ſucceſs he muſt leave to the judgment, 
While he hopes for the indulgence; of the | 
members of the 5 for the uſe of mM 


. en 


| ADVERTISEMENT. | 
whom it is intended. Their well known 
candour he has already experienced in a 
former Treatiſe on Legacies, written upon a 
ſimilar plan; and their approbation he has 
fought by the choice of ſubjects of frequent 
occurrence in practice: and by endeavouritig 
in the manner of his former work, to give to 
huis pages the ſimplicity. and clearneſs of an 
_ elementary treatiſe, which the ſtudent may 
peruſe with facility; and the comprehenſion 
and arrangement of a digeſt, which thoſe 
engaged in practice may readily confult with 
little expence of time. For this purpoſe he 
has generally extracted the pi 1nciples of the 


law, referring to the caſes from which the 


axioms and diſtinctions are derived without 
; abſtracting them, except where a brief ſtate⸗ 
ment appeared necelliry to illuſtrate!; the 


| ſubject. | | Ee. 73.1 1 * 4+ 55 52 Py 


ERRATA. F. > 
Page 160, line 9, inſert 2 e after and. 1 
165 — 10, for #5 read are. 


176 — 6, for F eme-Diſcontinuors” read Fer emrr- 


Fwy. 
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2 _- on THE REVOCATION TEES: 
tatoris eft ambulatoria uſque ad mortem” (a); 
therefore the laſt will or ment will annul all 


the former ( b D. 


3 1 is eſential to Ie ets of real e that 


the teſtator have a preſent intereſt capable of 


diſpoſition, and a continuance of it to the pe- 
riod of his death (c). A deviſe of freehold 
lands by will operates as an appointment of the 
perſon to take the ſpecific eſtate, whence it fol- 
lows, that if the teſtator afterwards convey - 
away the eſtate entirely, the deviſe of it will be 
defeated, and that whether he take it back again 


by the ſame inſtrument or by a declaration of 


uſes. Revocations of this kind not depending 
(as before oblerved) upon the intention of teſta- 


tons but on the poſitive rule of law, which de- 
_ clares, that ſuch an alteration of the teſtator's 


intereſt ſubſequent to the date of his will, ſhall 
_ create a revocation of it: thus, if A. after I 
his will, ſuffer a recovery, levy a fine, or con- 
vey away his eſtate by leaſe and releaſe, the 
deviſe will be revoked both at law and in equity, 
although the uſe may reſult, or be limited to 4. 
To this purpoſe the following liſt of authorities 
is applicable, (d) Lannoy v. Lannoy, (e) Lord 
Lincoln' 8 caſe, 0 0 Martin v. e, @ Bur- . 


600 co. litt. 112. Wh ; 1 0 Perk: pl. a: 
1 Fitzg. 240. 244, £576 (4) Sel. Ca. Ch. 48. 


15 (e} 1 Eq. Ca. Abr. 411. 05 pn r. (8) 1 Atk. 876. 


| goigne 
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. goigne v. Fox, (h) Bennet v. Vade, (i) Dar ley | 
v. Darley, ( Hick v. Mors, and the ſeveral 
other caſes refer red to in the notes (1). 


It Ai Wer wh diderſiood; that the ſub- 
ſequent tranſactions are not tainted with fraud 
or dureſs ſo as to vitiate them at law, for a void 
inſtrument cannot revoke a will. (m) Hayes v. 

2 . and 0 Ciymer v. „Littler. | 


x Although the above rule has book ſrialy pur- 
ſod by courts of law, they have antes ex- 


ceptions to it 1 in a a few iuſtnnces. 8 


705 Gee is in caſes of partition between 


ST Coparceners or tenants in common I for if a par- 
tition be completed between the parties by deeds 


and fine, a prior will of an undivided moiety 


Vill not be revoked by the ſubſequent tranſac- - 
tion; and, (as I conceive) upon this reaſoning, 


that the deeds and fine are conſidered as merely 
ancillary to a partial purpoſe, viz. completing 5 

the partition, and as not affecting the quantity, 
4 but the Ren only of the cat; © 1 8 = 


1 | | | 
2 4 1 £ (i j 3 8 parl. 90 77. 8. C. 
: (i) Ambl. 215. - (1) Dyer. 143. b. Moor. 789. 3 Lev. 108, 
_ P. Will. 165. 3 Atk. 741, 798. 1 Bro. C. C. 401. 
Osho ©. Bog 58 (n) 3 Burr. bt. 
| : (9) Raym. 240. | 


n — | BatinglaG f 


4 on THE REVOCATION OF 
Baltinglaſs, 0) Webb v. "Temple, and ( Lu- 
ther v. Kirby. 
A ſecond exception is applieable to mortgages 
effected after the making of wills. Mortgages 
for terms of years are at law revocations only 
pro tanto; and althou gh mortgages in fee are 


legal annulments of prior deviſes, they will not 


be allowed the ſame effect in equity, and that 
from the nature and intent of the tranſaction. 
A mortgage in fee being conſidered by the latter 
tribunal, a conveyance only for a particular pur- 
poſe, a pledge and ſecurity for money advanced, 


and notwithſtanding the transfer is of real = 


1 0 eſtate, yet it is enumerated amongſt chattel 
intereſts. (7 Hall v. Dunch, and the other | 
2 caſes referred to in the notes 5 i 


5 By analogy of ati to mv a third 
exception arifes, viz. comveyances for payment of 
_ debts, when the ſurplus reſults, or is expreſsly 


reſerved to the perſon who makes it. Subſequent 


conveyances for theſe purpoſes are no revoca- 
tions of prior teſtamentary diſpoſitions, except 
to the amount of the debts to be paid. (t) 
| Ogle v. Cook, () Vernon v. Jones, and (2) 
Dixon v. Giſborne, 12 in Williams v. Owen. 


(601 — $42. oy 1 
(4) 3P. Will. 170. in Notes, 5 Ed. r) 1 Vern, 329, 345. : 
) Ibid: gy, 141, 182. 1 Salk. 158. 
. Referred to in 2 Veſ. Jun. C. C. 428. 8 

4 (4) 2 Vern. 241, Pre, Ch, 8518. C. i (oa 602. 
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The above are the only three exceptions 


which have been allowed to the general rule be- 


fore ſtated. In the caſe of () Cave v. Holford, 
ſent tothe Common Pleas from the Court of Chan- 
cery, one of the queſtions was, The effect of a 
conveyance by leaſe and releaſe to revoke a prior 
will, by which the lands deviſed were transfer- 


| red to truſtees and their heirs to the uſe of 4. 


until the ſolemnization of his intended marriage, 
and then to the fame truſtees for a term of years, 
_ to ſecure an annuity to his intended wife in bar 
of dower, with remainder to the uſe of A. in 


fee: although it was apparent that the convey- 
_ ance by A. was made with the ſole intent to pro- 
vide a jointure for his intended wife, yet it was 


adjudged by Rooke, Heath, and Buller, juſtices, 


Eyre, C. J. diſſentiente, that ſuch conveyance 
; was 4 revocation of A. 8 will, ſo far as related | 
to the eſtates comprized in the indentures of 


| leaſe and releaſe: which Judgment was ca 
_ wards unanimouſly affirmed on appe 
; Court of King' $ Bench. 


Although the conveyance ye" the deviſed 


eſtate be for any of the partial purpoſes before- 
mentioned, which are not allowed to create a 


total revocation of a prior diſpoſition by will, 


wh (the end propoſed and not the means of effect 
| Prop 


155 ing it being alone conſidered;) Jet, if the in- 


bi: ve Jun. C. C. 604: Note, md vol. . page 885. 05 
B 3 es rereſt 


Of ON THE REVOCATION or 
tereſt of the ſettlor be new-modelled or abridged 
by the ſubſequent tranſaction, the deviſe will 
be revoked: and it ſeems upon the principle, 
that an inference ariſes from the inſertion of 
new uſes or truſts, that the perſon making the 
conveyance intends the whole eſtate to paſs and 
be enjoyed under the latter inſtrument (z.) 
Thus A. being ſeized in fee with B. of lands in 
gavelkind, deviſed his undivided moiety to C. 
and afterwards by deed of partition between A. 
and B. and fine, the eſtate which A. deviſed was 
_ allotted to him to ſuch uſes as he ſhould by deed 
or writing appoint, and in default of appoint- 
ment to A. in fee. The abridgement of A. 's in- 
' tereſt, which at the making of his will was ab- 
ſolute, was conſidered by Lord Loughborough 
in (a) Bridges v. Chandos, and by Lord Hard- 
wicke in (ö) Parſons v. Freeman, as altering the 
nature of the tranſaction beyond the particulur 
purpoſe of partition, and therefore was the cauſe 
of revocation, as adjudged in 008! caſe - of (e) f 
Tickner v. Tickner gale ſtated, | 


Tf the inftrament be a but rendered 
inoperative from the incapacity of the perſons to 
take who were intended to be benefited, the prior 
| diſpoſition will nevertheleſs be defeated, and for 
this reaſon, becauſe the act being ſufficient . 


WCB! Roll. Abr. Tit. (Dev.) page 616. pl. 5. 
(4) 2 Veſ. Jun. C. C. 47. _ (8) 3 Atk. 10. 
(c) Cited? in | Parlons d. Freeman, . Pp 742, 3 Wils. 308. S. C. 


0 change 


change and alter the teſtator's intereſt, creates a 
legal revocation which cannot. be defeated by 
parol evidence. Thus in a caſe where a wife 
claimed under a grant from her huſband, it was 
determined, that although the gift could not 
_ take effect from the wife's diſability to take im- 


mediately from the Baron, yet the deed ſhould 


revoke a prior diſpoſition of the property by 
will. Beard v. Beard (d). And for the like 
reaſon, if a ſubſequent deviſee were incapable to 
take for his own benefit, although the ſecond _ 
_ (ifpoſition be diſappointed, yet it will effect a 

revocation. Roper v. Conſtable (e). 


| If a teſtator be diſciſed after making his will, 
0 and, die beſore dee the e will be a 
revocation Y. 7 


; Amade ae of revocations, the Court 
of Chancery has frequently avowed, that when 
the intereſt deviſed is purely equitable, the ſame 
deciſion would be made in that court, as. at, 
law, provided the ſubje& had been within the 
juriſdiction of a court of law, eſtabliſhing it as 
a rule that there is no difference between legal 


and equitable revocations, except only in thoſe 


inſtances when the tranſaction is contidered by 
the two tribunals in different views, as in the 
above caſes of mortgages in fee, and wn een : 
GW 3 Atk, 72. (e) 2 Eq. Ca. Abr. 359. pl. 99 

7 5 1 Roll. Abr. 616: Tit. Deviſe 8. pl. 25. 
B4 e ances 
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8 ON THE REVOCATION OF 


ances for payment of debts. Therefore, if A. 


after making his will; covenant for a valuable 
conſideration to convey the deviſed eſtate to B., 


although A. happen to die before the contract is 


executed, yet the covenant will revoke the prior 


diſpoſition, and upon this principle, whatever 


is agreed to be done is conſidered in equity as 


actually completed; therefore as at law, if the 
covenant had been performed during the teſtor's 


life, a revocation of the will muſt neceffarily 
have followed, pari ratione the covenant ſhall 
have the ſame effect in equity. & Rider v v. 


Wager, 0 Cotter v. Layer. 


When  peifon palielied of ad eptfwdicinic- 


reſt only, deviſes it, and afterwards-clothes that 
Intereſt with the legal eſtate by taking a con- 
veyance of it, the better opinion ſeems to be, 
that the ſubſequent tranſaction will not effect a 
revocation of the will. To this purpoſe Lord 
 Hardwicke exprefſed himſelf in (i) Parſons v. 
Freeman. In (4) Sparrow v. Hardeaſtle, his 
- lordſhip entertained a doubt of the opinion he 
incidentally gave in a former caſe; but Lord 
Loughborough in (1) Brydges v. Chandos, aſſents 


to the propoſition as before ſtated, and Cites a 


caſe determined at law in conformity with it. 
Cesti que uſe before the ſtatute of uſes deviſes: 5 


() 2 p. Will. 329. 0 Ibid. 624. 


60 3 Atk 741. 3 Wils, 308. 8. E (4) 3 Atk. 799- | 


69 2 Veſ. Jun. 429. 
afterwards 25 
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afterwards the feoffees make a feoffment of the 
land to the uſe of the deviſor; and after the 
ſtatute the deviſor dies, the lands ſhall paſs by 
the devife, becauſe after the feoffment, the de- 
viſor had the fame uſe which he had before (. 


In 1 to chis r the caſe of ( 
Williams v. Owen was decided at the Rolls. . 
being ſeized of certain real eſtates, by articles 
made in conſideration of his intended marriage, 
covenanted to convey them to truſtees, to the 
uſe of himſelf for life, remainder to truſtees in 

truſt to ſecure an annuity for his wife for life in 


bar of dower, remainder to truſtees for a term of 


years in truſt to raiſe portions, remainder to the 
| ſons and daughters of the marriage ſucceſſively 
in tail, remainder to his own right heirs: the 
marriage took effect, and A. afterwards by will, 


having charged the above eſtates with the pay; ; 


ment of debts, deviſed them upon condition, 
that if he ſhould have no iſſue, then to his wife 
for life, with ſeveral remainders over. A. after 
the date and execution of his will, conveyed all 
his real eſtates in performance of the articles, to 
truſtees and their heirs, to the ufes, and upon 
the truſts of the articles. And upon a queſtion 
of revocation, the Maſter of the Rolls was of 
opinion, that as upon the ſolemnization of the 

5 nee the articles created a fort of N ; 


(©) Boll Abr. 616. gl. 10. 0 2 Ve. Jun. 555. 
we 


* . — - —— 5 : i 5 * ** * : - 
nd - - * 
—4 9 EEE 13 : 
4 FF * N : a 
- 
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ble intereſt in the teſtator, the reverſion in 


which was well diſpoſed of by the will, his ſub- 
ſequent conveyance to the truſtees, of the legal 
eſtate, by a conveyance of the whole fee, in 
performance of the articles, would not create a 
revocation of the will. 


With every poſſible deference to the high au- 


thority which determined that caſe, it appears 
difficult to be reconciled with the principle of 
prior deciſions upon revocations. In William 
v. Owen, the caſe juſt ſtated, 4. the teſtator 


at the making of his will, was ſeized of the 


legal as well as the equitable eſtate; they had no 


ſeparate exiſtence, but were blended and indi- 


viſible. A. being ſo ſeized, and after the execu- 
tion of his will departed with the whole legal 
fee; it is obvious, therefore, that this ſubſequent 
tranſaction would create an actual revocation at 
law, and that notwithſtanding it was done in 
performance of a prior engagement. Thus 
where A. in performance of a covenant entered 


into before his will, after the making of it levied 
a ſine of the premiſes deviſed, ſuch fine was ad- 


f judged a revocation of the intermediate will (o.) 
It may be alledged, however, that the convey- 


ance being only for a partial purpoſe, and to 


give effect to the prior articles, the operation of 


it would be reſtrained in equity; but it appears 
that this reaſoning muſt be imperfect, if the 


00 e Mitton. Roll. Abr. 614 Tit. Deviſe. O pl. 40. 
bare 


N. 
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propoſition be true, that no difference exiſts be- 


tween legal and equitable revocations, except 


where the two juriſdictions conſider the tranſac- 
tions in different views; and that the rule is 


fo in equity, is apparent from the caſes of 


(p) Brydges v. Chandos, and (q) Cave v. Hol- 


ford; and there is no analogy between this caſe 
and that where the teſtator being poſſeſſed of the 
# equitable intereſt, deviſes it, ond afterwards 
takes a conveyance of the legal eſtate, it being 
obvious that in the latter no alteration is made 


in the teſtator's intereſt ſo as to diſturb his will, 


; and therefore no revocation created at law, but 


in the former a total change of intereſt is ef- 


fected, productive of an actual legal revocation. 


It was ſtated in (7) Luther v. Kirby, that 
if A. deviſe lands, and levy a fine, and the cap- 
tion and deed of uſes are before the will, but 

the writ of covenant is returnable afterwards, 
ſuch fine ſeemed to be a revocation ; becauſe 
a fine operated as ſuch, from the return of the 

_ writ of covenant, and not from the caption.” It 
| ſeems, however, very doubtful whether ſuch a 

| caſe would receive a ſimilar decifion, ſince the 


opinion given by the judges in (s) Selwyn v. 


Selwyn; for that determination appears to have 


; (2) 2 Ves. Jun. 426. (4) 3 Ves. Jun. 650. 7 Term Rep. 
K. B. 399. 1 Boſanq. and Pullers's Rep. C. P. 576. 8. 85 : 


0 3 P. Wall 169. in notis. (ö) 2 Burr. 1131. 


\ 


eſtabliſhed 


1? 


12 | ov. THE REVOCATION: OF 


eſtabliſhed this propoſition, that if the inſtru · 
ment ereating a tenant to the precipe, and de- 
claring the uſes to which the intended recovery 
ſhall enure, be executed and completed, and a 
will is afterwards made, but before the return of 
the writ of covenant, the recovery and deed 
HUE ſhall be conſidered as one indivifible conveyance, 
* and relate to the execution of the deed; ſo that 
the will being made poſterior to it, will not be 
rovoked by the recovery. This doctrine is ap- 
plicable to all caſes where the nature of the 
; tranfaction admits an union of the feveral deeds 
is conſtituting the whole. (f) Ferrers v. Fermer, 
[ and 00 Noden v. Gritfiths. 2 
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| th e bs implication, in which the 
'L nk intention is om.” * 


i Vreviow to the refon of Charles the fecond, 
wills and teſtaments in writing might have been 
revoked by pure parol declarations (). The ef- 
Ii fects of ſuch a doctrine were, as might reaſonably : 
= be expected, that great impoſitions were prac- 
it 6) tiſed by deſigning perſons; that perjuries mul- 
Il |. 3 tiplied; ſolemn wills and diſpoſitions often 
== wrongfully defeated ; and that litigations and 
| animoſities every where prevailed. To remedy 
thoſe long the Ive: an it ee ta 


00 Cro. Jae. * 0 Black. Rep. 60s. 8 
(x) Roll. Abr. Pome] O. 614. pl. 30 


inter poſe; . 
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interpoſe; it therefore declared That no de- 
viſe in writing of lands, tenements, or here- 
ditaments, nor any clauſe thereof, ſhall be revo- 
cable, otherwiſe than by ſome other will or co- 
dicil in writing, or other writing, declaring the 
. ſame; or by burning, cancelling, tearing, or ob- 
literating the ſame by the teſtator himſelf, or in 
his preſence, and by his directions and conſent ; 
but all deviſes and bequeſts of lands and tene- | 
ments ſhall remain and continue in force until 
the ſame be burnt, cancelled, torn, or oblite- 
rated by the teſtator, or his directions, in man- 
ner aforeſaid; or unleſs the fame be altered by 
ſome other will or codicil in writing, or other 
writing of the deviſor ſigned in the preſence of 
three or more witneſſes, declaring the ſame, any 
former law or uſage to the contrary notwith- 
danding (9).” And moreover, That no will 
in writing, concerning any goods r chat- 
"_ or perſonal eſtate, ſhall be repealed, nor 
| ſhall any clauſe, deviſe, or bequeſt therein, 
be altered or changed, by any wordt, or will by 
word of mouth only, except the ſame be in the 
lite of the teſtator committed to writing, and 
after the Writing thereof, read unto the teſtator, 
and allowed by him, and proved to be ſo done 
by three witnefles at the leaſt (2). 
It has been determined, in the-confiraQion of 3 
the above ſtatute, chat voni Þy implica- : 


0 29 A 1 60.6. (x) Seat 22. 
J tion 
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tion are not within its proviſions; ; whence it fol- 
lows, as a rule, that in all caſes of implied revo- 
cations, when the intent to annul or defeat a 


prior will or diſpoſition is aſcertained, any act of 
a teſtator manifeſting it, although incomplete, 
will be permitted to Unve that effect. In con- 
formity with this propoſition it has been ad- 
Judged, that the grant of a reverſion upon an 
eſtate for life, where the leſſee never attorns, is a 
_ revocation (a). —That a bargain and fale, with- 
out inrollment, will have the like effect (b).— 
And that a feoffment, without livery, will alſo. 
O'S en will (©), q fic de ſemilibus (d). wy 


It is apparent, upon confidering the above 


inſtancks of implied revocations, that the ſub- 
ſequent acts of teſtators clearly evinced an in- 
_ tention inconſiſtent with the continuance of their 
teſtamentary diſpoſitions, (viz.) in attempting to 
depart with the property previouſly deviſed; and 


it is to be obſerved, that it is requiſite, in all caſes 


of implied revocations, that the intention to 
revoke be plain and certain, and founded upon 
an apparent inconſiſtency between the will and 
_ ſubſequent tranſaction. As in thoſe inſtances, 


where the uſes or truſts limited 8 0 a ſecond in- 1 
0 arg. 2. . Salk. 592. pl. 1 Roll. Abr. 615. pl. 30. 
() Ibid. pl. 35. Wentw. Off. Ex. 22. 
(c) 1 Blackſt. Rep. 349. Moor. 429. 
(4 5 Term. Rep. K. B. 124. 310. N 


ſtrument 
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Ariment are contradictory to thoſe expreſſed in . 


the will. (e) * v. — and ) Cave 
v. Holford. 


But if this obvious inconſiſtency be wanting, 
the, ſecond diſpoſition will not defeat the prior. 
Thus, where A. deviſed his eſtate to truſtees for 
200 years, to pay his debts, and afterwards de- 
viſed the lands by another will to the ſame 
truſtees for 300 years, to diſcharge ſome parti- | 
_ cular debts by ſpecialty, mentioned in a deed 
executed after the firſt will, and all incum- 
Prances affecting the property; on a queſtion, 
whether this ſubſequent tranſaction was a total 
revocation of the 200 years term? Lord Talbot 


| was of opinion, that the latter term did not de- 


feat the prior, as they were not inconſiſtent; - his 
lordſhip conceiving, that A.'s intention in creat- 
ing the 300 years term, was for the mere purpoſe 
Fry giving a priority in payment to the ſpecialty 
| debts, and the orgs n the eſtate. 'O) 3 
Weld v. Addon. 


If the ions hain cs prior and | 
ſubſoyuent! inſtruments or bequeſts be partial 
only, the revocation will extend no farther than 


£5 i the limits of 8 inconſitency. Therefore, 


| 109 2 vel Jun, 417. (7 wid. 1 note. & 3 vol. 650. 
5 C) 2 15 Ca. Abr. as N 
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if 4. deviſe all his real eſtate to B. and after- 
wards, on B.'s marriage, ſettle a part of it upon 


B. as the ſettlement is not contradiQtory to the 
will for the reſidue of the property, the will ſhall 


take effect. 6 Clarke v. , 


Pari ratione, the FUR is ths ſame. when the 7 


ſubſequent diſpoſition is not commenſurate in 
Intereſt with that firſt deviſed (i), except only 
in thoſe caſes where the deviſee is the perſon to 


whom the partial intereſt is given; for then, if 


the commencement of it be poſtponed to the | : 
teſtator's death, an intention is inferred from the 


inconfiſtency of the different intereſts which 


unite in the deviſee at the fame period, under 
the will and inſtrument creating them, that the 
teſtator meant to revoke the former in toto, ſo far 
as related to the deviſee. Thus where 4. de- 

viſed lands to C. in fee, and afte | 


| rwards demiſed 
them to him for 60 years, 0 commence after A. 


death, the leaſe was adjudged a revocation. of the 
| whole deviſe to C. ( Coke v. Bullock. | 


A ſimilar determination Was | roms by Lord 


Any in 0 e v. e n 2 


(4) 2 Vern. 7 720. 1 Eq. Ca. Abr. 41 2. 8. * 
0) Roll. Abr. 616. (C). Pl. 5 


0 ke Abr. r Cro. 8 49. 8. C. e Pre. 514. 5 


mortgage 
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mortgage for a term of years was made by the 
teſtator to his deviſee in fee. It ſeems, however, 1 
from the reaſoning in the above caſe of Coke v. 
Bullock, that if the partial intereſt granted to a 
deviſee, be provided to commence either in pre- 
ſenti or. futuro, in the life of the teſtator, it will 

not effect a revocation by implication; for ſuch 
Intereſt may poſlibly determine previous to his 
deceaſe, ſo that the inference of an intention 
to fevoke from apparent inconſiſtency totally 
diſappears; * causd . N Villiers + 
v. e 8 e 


If the a infiſted. upon as a teyocation by i im⸗ 


plication be incomplete, as in the inſtance of a 


feoffment without livery, proof may be addueed 
to repel the arts revocation. wo —— 8 
5 caſe. a | 


An alteration in the cirenxRintices of teſtators 5 

1 5 has been permitted, in ſome caſes, to tevoke 

prior wills. Thus where A. deviſed away his 

| whole eſtate, and afterwards married and had 
children, the ſubſequent marriage and birthvaf 

iſſue were adjudged to have annulled the will, 
upon an implied intent that the teſtator could 

not mean to diſinherit his own blood, by allow- 

in g his will to remain in full force. Pater cre- 
dens, Joon fuum eſe mortuum alterum int 


0% 2 Att. 51. | e 132, Owen PR x SITY 
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haeredem, filio domi redeunte hujus inftitutionis vis 
et nulla (n). (n) Brown v. Thompſon (o), Chriſ- 
topher v. n and @) Spragge v. Stone. 


It Saw e oer chat both eir- 
cumſtances ſhould concur, (viz.) marriage and 
the birth of a child during the marriage, or in 
due time afterwards (9), in order to lay the foun- 5 
dation for a preſumptive revocation. Thus in 
Shepherd v. Shepherd (r), ſent out of Chantery 
by Lord Camden, for the opinion of Sir George 
Hay, it was determined, that the birth of a child 
alone was infufficient to revoke a prior will. The 
facts of that caſe were as follow :—Shepherd, tie 
teſtator, having made his will, and bequeathed 
fome ſmall legacies to his collateral relations, 
_ conſtituted his wife reſiduary legatee. In the 
year 1763, (ſubſequent to the making of his 
will) his wife was delivered of a daughter, upon 
whoſe birth he added a codieil, directing that 
the legacies ſhould be paid, and thatan annuity 
of 300% ſhould be ſecured upon the reſiduum, 
and paid to his daughter; the will and codicil 
were found together. In 1765, another daughter 
was born, and in 1768, a fon alſo, who was a 
atme chüd, the teſtator nu * n 5 


00) Cic. de Orat. Cantab. Ed. 69. 5 
6% 1 Eq: Ca. Abr. 413 pl-15. (9) 4 Burr. 2177, note 2182. 
(v) 27th March 1773, at the Cockpit. 
(9) 5 Term. Rep. K. B. 49. 
05 Doogla 37. note. 5. Term. Rep. K. B. 51. in * | 
1 


WILLS AND PESTANENTS. 19 


ix months before his birth, And upon the 
queſtion ſubmitted to Sir George Hay, (viz. 
whether the ſubſequent birth of children was a 
ee of the will he e his W in the 
negative: 35 | 


1 Ih Lancaftire v. Lancaſhire(s); Lord Kenyon, 
C. J. is reported to have ſaid, that perhaps this 
rule of law had its foundation not ſo much 
in an intention to alter the will, implied from 
thoſe circumſtances; happening afterwards, as 
a tacit condition annexed. to the will itſelf at 
the time of making it, (viz.) that the party 
does not then intend the will to take effect, if 
there ſhould 228 a total og in the fituation of 
5 . HOY A 7 
Ae Alon h z revocation of a woman's | 
will (2). Firſt, becauſe it was her own at to 
take a huſband afterwards; and, ſecond, be- 
cauſe the conſtruction that marriage is a revoca- 
tion only in cafe the wife ſhew her intention that 
it ſhould be ſo, might be diſadvantageous to 
her; as the huſband, by the exerciſe of undue 
influence, might oblige her either to revoke or 


continue it, as beſt ſuited his intereſt. 00 Forſe - 


. . | e 3 


* 


8 5 Term. Reps K. B. " 59. yy. Bro. c. ©. 534. 
; (s) 4 + Rep. 61. Sw inb, 270. Anders. 1815 and Gouldlb, 109. : 


1 
£ . - * : 8 
© * x 2 0 
& * . 2 | t A 
> 4 Y 4 8 , F 
* Py — 4 8 
. . i 


20 dl Tun REVOCATION or 


It is ſaid, in Plowden (a), that if the wife 
ſurvive the huſband, the revocation or counter- 
mand of the will by the intermarriage is done 
away, upon the principle that the diſability of 

marriage being removed, there is nothing to 

prlvent the will, made prior to the coverture, 
from taking effect at her death. But this doc- 
trine is not altogether free from ohjection; for 
it is eſſential to the nature of a will, that it 
ſhould be ambulatory, and liable to be altered 
or revoked at any period during the life of the 
teſtator. This being. ſo, the woman by marrying, 
diſables herſelf from making any other will, or 
altering or revoking the old. one, ſo that the in- 
ſtrument upon the marriage ceaſes to fall under 
the efſential deſcription of a will, and, as I con- 

_ ceive, muſt be void, whether the woman ſurvive 
„ her huſband or not (7). And note the diſtinction, 
= when the diſability is to be imputed to the party, 
and when to the viſitation of God, For if a per- 
fon, after making his will, become non ſane 
: EIT; the e will not revoke it (S). 


— 


= "Ariane and the birth of children bling mere 
| preſumptive revocations, they may be repelled by 
: 1 evidence. KY * v. Cubitt. | 


0 Plowd, Com. 343- EE 4 35 Jew: 5 c. 54. 
(2) 4 Rep. 61. b. Swinb. 68. 69. (a) Dougl. 30. 
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SEC ON p—T 7 relation to expreſs revocations. 
. Bopreſs r rerocations by will and codicit, 


We have ſeen, from the perulal of the 6th 
ſection of the ſtatute of frauds, that every deviſe 
in writing of lands, tenements, or heredita- 
ments, or any clauſe thereof, will not be 
otherwiſe revoked than by another will or codi- 
cil in writing, or other writing declaring the 
| ſame, /figned by the teftator, in the preſence of 
three or more credible witneſſes, or by burning, 
cancelling, tearing, or obliterating the ſame, by 
the teſtator himſelf, or in his preſence, and by 
bs directions and conſent. | 


i In the conſtruRion of this clauſe, it has been 
determined, that ſealing includes figning, and 
that ſealing or ſigning, in the preſence of three 
vitneſſes, is ſufficient, although they do nqt at- 
teſt the fact in writing; the actual ſubſcription i 
by the witneſſes being adopted for the purpoſe 3 
only of facilitating the recollection of the eir- 
cumſtance to their minds. 00 Townſhend v. 
Pearce. | 


But the ent 1 by the ſtatute muſt 
be fuch as will give authenticity to the inſtru- 
ment; for the mere inſertion of the teſtator's 


008 8 Via. Abr. 142. pl.3 . Tit. (Deviſe), | 
| C 3 e name | 
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Tt is faid, in Plowden (2), that if the wife 
ſurvive the huſband, the revocation or counter- 
mand of the will by the intermarriage is done 
away, upon the principle that the diſability of 


marriage being removed, there is nothing to 
prevent the will, made prior to the coverture, 


from taking effect at her death. But this doc- 


trine is not altogether free from objection; for 
it is eſſential to the nature of a will, that it 
ſhould be ambulatory, and liable to be altered 
or revoked at any period during the life of the 
teſtator. This being. ſo, the woman by marrying, 
diſables herſelf from making any other will, or 


altering or revoking the ol one, ſo that the in- 


ſcrument upon the marriage ceaſes to fall under 
the eſſential deſcription of a will, and, as I con- 


ceive, muſt be void, whether the woman ſurvive 


her huſband or not ( (y). And note the diſtinction, 
when the diſability is to be imputed to the party, 


and when to the viſitation of God, For if a per- 


ſon, after making his will, become non ſane 
IE; an e wall not revoke it ©) 


Marriage and the. birth of children being mere 
preſumptive revocations, they may be repelled by 


Parol evidence. ©) _ v. Cubitt. 


: (v) Plowd, Com, 343- a. 4 15 Bro. C. C. 544. 
(2) 4 Rep. 61. b. Swinb. 68. 69. (a) Dougl. 30. 


8 8 
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| Secoxp—In relation to expreſs revocations. 


8 Eapreſs revocations by will and codicil, 


We have ſeen, from the peruſal of the 6th 
ſeQion of the ſtatute of frauds, that every deviſe 
in writing of lands, tenements, or heredita- 
ments, or any clauſe thereof, will not be 
otherwiſe revoked than by another will or codi- 
cil in writing, or other writing declaring the 
fame, ſigned by the teftator, in the preſence of 
tree or more credible witneſſes, or by burning, 
cancelling, tearing, or obliterating the ſame, by 

the teſtator himſelf, or in his preſence, - and by 
his directions and conſent. 


In the conftriaftion of this clauſe, it has been 
determined, that ſealing includes figning, and 
that ſealing or ſigning, in the preſence of three 
vitneſſes, is ſufficient, although they do not at- 
teſt the fact in writing; the actual ſubſcription 
by the witneſſes being adopted for the purpoſe 
only of facilitating the recollection of the cir- 
cumſtance to their ie. ON n 1 
3 3 


But the dening ps by the ſtatute muſt 
be fuch as will give authenticity to the inſtru- 
ment; for the mere infertion of the teſtator's 5 


(48 Vin. abr 10 N 5 Tit, Dene, Re -” 
: C3 1 name ©þ | 
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name in the bodyeof it, and applicable to a per- 
ticular purpoſe, will not amount to ſuch an au- 
thentication as the law requires. (c) Hilton v. 


King, and (d) Stokes v. Moor. 

The ran of a devite of money, payable 
out of real eſtate, being conſidered as a deviſe 
of ſo much land, muſt be effected in the ſame 


manner, and with the like ſolemnities, as are re- 
quired to revoke diſpoſitions of wen r 


(e) Brudenell v. Houghton. 


It is not omit ennie that a cubſequant will 7 


be executed, purſuant to the above clauſe, in 
order to revoke a prior, but it is alſo neceſſary 
that the contents of the ſecond will ſhould be 
known, before it can be adjudged a revocation; 


and for this reaſon, becauſe the mere eircum- . 
ſtance of making a ſubſequent will is of itſelf. 


an equivocal act, and may not be done animp 
_ revocandi; fo that until the circumſtances at- 


tending it be known, no abſolute revocation 


will be effected. Thus in ( F) Seymour v. N ol- 
worthy, the finding by the jury of aliud teftamen- 
tumin ſeriptis only, without the contents, was not 
allowed to revoke a Pag will; and 1 in (8) © Good- # 


5 0 z 2 86. (4) 1 P. Will 771. in | notis. oth Ed. 


(0 2 Atk. 268. f) Hard. 374. Show. P.C. 146. 8. C. re- 
ported alſo by the name of Hitchins v. Baſſet. 3 Mad. 203. | 


1 Show. 537. Comb. 90. ( Cop, 87. 7. Bro. Parl. Ca. 
HH 8. C. 5 
| "right 


\ 
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0 v. Harwood;' the court determined, that 


although the jury found a ſubſequent will, dif 
ferent from the firſt, yet, as they were unable 
to aſcertain. the particulars. of ſuch: difference; 


the prior inftrument ſhould not be revoked. 


Similiter, the mere exiſtence of a will, without 


9 nen © G * contents, "il not Lifipkerit 
| das heir es „„ bt”. ; 1 P.. 


. © ; 4 — wt 4 3+ * 2 


** 3 to tue nina &; evi WER 


marriage and the birth of children are allowed to 


revoke wills, it ſeems, that if a perſon intend to 


defeat a prior diſpoſition, in conſequence of a 


miſtake, ſuch as a belief in the deviſee's death, 


when he is in fact living, and the like, the prior 
inſtrument will not be revoked by the latter, it 
being obvious, that a ſuppoſed event was the ſole 
motive for the teſtator s intended alteration: of 
his will; therefore, as that event never in truth 
| happened, the foundation being withdrawn, the 
ſuperſtructure. ms nog to the: de e 


5 0 amt v. n 


| Dat if 0. error in the n! BY not Wines | 
in an ignorance of facts, but a miſtake. in legal 

conſequences, although the ſecond will be made 

under an idea that no ſuch etror exiſted; yet 


the reality of the miſtake will not prevent a re- 


vocation of the mw dilpolition. : Thus if A. * 


* ” 


@ Covp. 9. 00 3 vel be 221. 


NS FT a ſecond 0 


n n . n 
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à ſecond will deviſe his real eſtates to particular 


uſes, ſuggeſting that he had been adored that 


thoſe he had previouſly declared could not take 


effect, although the advice prove erroneous, ſuch 
miſtake will, nevertheleſs, revoke the firſt diſpo- 


ſition; becauſe the advice, and not the correct- 


neſs of it, is conſidered as cauſe teftandi, and 


the intent of the latter will may have been for 


the purpoſe only of preventing litigation after 


the teſtator's death, in relation to the validity of 


the firſt deviſe. 00 The e Attorney General v. 
Lloyd. 8 | 8 


„ 


Although a ſubſequent will be ſufficient to re- 


voke a prior, yet the effect of the revocation will 
depend upon the exiſtence of the latter inſtru- 
ment at the time of the deviſor's death; wills be- 
ing ambulatory and inoperative before that period. 

* Therefore, if A. make his will, and deviſe lands 
to B. and by a ſecond deviſe the fame property 


to C. but 4. before his death deſtroys the latter | 


will, the firſt will not be revoked, as it remains 

the only effective inſtrument at A. 's death. 
Goodright v. Glazier (1). But if A. ſhew a fixed 
intention to revoke his prior will, as by inferting 

in the ſecond an expreſs clauſe of revocation, ' 
the cancelling of the latter inſtrument will not 

revive the former. . ( Burtenſhaw v. Gilbert. 


{4 5 At 557 $53- 1Vel. 32. 8.C: ( 4 Burr, 25 12. 
r ä 5 


1 


— 


| WILLS AND TESTAMENTS. | 23 
I there be two inconſiſtent wills, the latter 
revoking the former, and the teſtator, by a co- 
dicil properly executed, refer to the firſt will, 


and ratifies and confirms it, without ever notic» 


ing the ſecond, the codicil will ſet up the re- 


voked inſtrument and cancel the ſecond, and 
no external evidence will be permitted to ſhew | 


that'the ſecond will, and not the firſt, was in- 


tended to be referred to by the teſtator. Thus 


A. made a will, dated the 25th of November 
1752, and another dated the 31ſt of March 1756, 
and by a codicil properly ſigned and atteſted, 
A. expreſſed himſelf as follows: Whereas I 


| have made my laſt will and teſtament, dated 


the 25th day of November 1752, and duly 


ſigned and publiſhed the ſame, whereby I have 


deviſed all my real eſtates to certain uſes, but 


have not charged the ſame with the payment of 
my debts, nor any legacies, nor diſpoſed of my 


8 perſonal eſtate, nor appointed any executor; 


now I do hereby declare this writing to be a co- 


| dicil to my ſaid will, and to be accepted and taken 


intents and purpoſes, as if the ſame had been ac- 
tually inſerted therein; and I do, by this my 
codicil, revoke my ſaid will, J far only as the 
me i is incompatible herewith.” It was inſiſted 
by a deviſee in the ſecond will, that the teſtator 
did not intend to refer to the firſt, as mentioned 


in the codicil, but to the ſecond, and that the 
date of the firſt will was inſerted 1 m the cod ieil 


1 


26 oN THE REVOCATION OF. 


by miſtake, of which evidence was produced : 
and it was determined, firſt in the Court of 
Common Pleas, and afterwards in the Court of 
King's Bench, that ſuch evidence could not be 
admitted, and that the codicil revived the firſt 
will, and revoked the laſt. Dan Lord e ve 
rn | : 

But if a privfvie PRO oark of his will "IO a co- 
dicil, and afterwards adds another codicil, e- 
. ferring to the will for a particular purpoſe, 'and 
then confirms the will in other reſpects, ſuch 
ſecond codicil will not revive the part revoked 
by the firſt, becauſe the firſt codicil being part 
of the will, muft be confidered ſuch, and not 
as a diſtin&t and inconfiſtent inſtrument, Ac- 
cordingly, in a cafe where A. bequeathed by 
His will two annuities. of 3004. and 2001. to C. 
by a fifth codicil (which he expreſſed to be a 
codicil to his will) he ſubſtituted one executor 
in the place of another, and concluded with 
confirming his will in all other reſpects. The 
queſtion was, whether the fourth codicil was 
revoked (to far as it militated againſt the will) 
by reference of the fifth to the will; and the 
Mi,aſter of the Rolls determined, that it was not 
revoked upon the principle that the fourth co- 
dicil being part of the will, was as much con- 


(2) 3 Vel. Tun, 402. 


firmed 
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firmed by the laſh. codicil as any otger member 
of it. Croſbie v. Mac Doual (0). 


_ ten happens, that a perſon leaves 
behind him two inconſiſtent wills, of the ſame | 
date. In thoſe inſtances, if no evidence can be 

adduced to aſcertain which of them was dat 


ſigned, botli will be rejected for uncertainty. 
boy FRO v. the 1 of ANC. (O). 


By the 5th clause of; the ſtatute of gane PAY | 
it is declared That all deviſes and bequeſts 
of any lands or tenements, deviſeable either by 
torce of the ſtatute of wills (7), or by this ſta- 
tute, or by force of the cuſtom of Kent, or the 
cuſtom of any borough, or any other particular 

cuſtom, ſhall be i in writing, and figned by the 
party ſo deviſing the ſame, or by ſome other 

perſon in his preſence, and by his expreſs direc- _ 

tions, and ſhall be azze/ted and ſubſcribed in the 
preſence of the deviſor, by three or four credible 
| witneſſes, or elſe 8975 ſhall be ny: void 1 oy: 

. of 1 none effect, 2 | 


In the 3 of this clauſe, in reference 
to the ſixth of the above ſtatute, a diſtinction 
f 1 to prevail in _ to Ron; when 5 


Gl ver jun. "Of F Parl Ca, 45. 
„ 29. Car. 2. cap. 3. | ; 
: (r) 32 Hen. 8. Lap · J. aer ld 34 Hen. 8. cap. 5 | 
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a will is intended to revoke a prior only, and 


when it moreover attempts to diſpoſe of the de- 
viſed eſtates, (viz.) that, in the firſt caſe, a will 


figned by the teſtator in the preſence of three 
witneſſes, without their atteſtation, is ſufficient; 
in the ſecond, that their ſubſcription is neceſſary 


(5), So that if A. by will, ſigned in the preſence 


of three witneſſes, but unatteſted by them in 
writing, not only revoke a prior, but deviſe the 
lands to a ſtranger; the ſecond inſtrument, 
though ſufficient within the words of the fixth | 
_ clauſe of the ſtatute to effect a mere revocation, 
for want of the ceremonies required by the fifth 


clauſe of the ſtatute, would neither paſs the 


eſtate, nor revoke the firſt will, 


a 1 e expreſs het 


the ſubject, but a ſtrong opinion of Lord Cowper | 
in the caſe of (t) Onions v. Tyrer. A. by a ſecond 
will, ſigned by him, but rot atteſted by three 
witneſſeſs in his preſence, deviſed the lands com- 
priſed in thefirſt will to the ſame uſes therein limit- | 


ed, but to different truſtees. Upon a queſtion of 


revocation, the Chancellor declared, that if 4. 
had barely recoked his firſt will by the latter, a 
Tevocation would have been created; but A. 


having deviſed the eſtate to the ſame purpoſes as 


in the firſt will, could not intend to revoke the 


_- 


0 11 86. 8d. 278 
059 1 P. Will. 343- Pre, Ch. 459. S. "oo 


former; 2 
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former, but to conſirm it. And his Lordthip 
faid, that if 4 had, even by the latter will, de- 


viſed the premiſes to a third perſon, that circum- 
ſtance would not let in the heir. 


It is rie that the diſtinction made by 
Lord Cowper in the above caſe between a re- 
woking will and a deviſing and revoking one, 


can he only reconciled by relation to the differ- 


ent conſtructions applicable to the fifth and 
ſixth ſections of the ſtatute of frauds, and the 
Intention of teſtators. 2 


1 The ſixth ection of the ſtatute, as we have 
ſeen before, does not require the atteſtation of 
the witneſſes in writing to the ſignature of the 
teſtator, in order to revoke a will diſpoſing of 
freehold lands. The fifth ſection makes the at- 
teſtation of the witneſſes in writing an eſſential 
requiſite to every diſpoſition of freehold eſtates 
by will. If a perſon, therefore, intend to revoke 
his will only by a ſecond, it will have that ef- 
fe, though the witneſſes do not atteſt his ſig- 
nature in writing. But if he make a new diſpo- 
ſition of his real eſtate by the ſame will that i in- 
tends to revoke the former, but which diſpoſi- 
tion muſt be difappointed for want of the atteſ- 
tation of the witneſſes in writing, the operation 
of the ſecond inſtrument will be governed by the 
intention of the teſtator, which will be preſumed 
in n favour of a revocation, only upon condition 
. that 
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that his new difpoſiticn could take effect; the 
ſecond will, therefore, being inſufficient to paſs 
the freehold eſtate to the perſon intended, will 


not be allowed to revoke the prior, and create 
an inteſtacy in favour of the heir; for non con- 
| flat, that the teſtator would have revoked his 


firſt will, but as a ne nn, to his 
new diſpoſition. „ 


A codicil is conſidered as a part and conti- 
nuation of the will, and is never preſumed to 


revoke it; therefore a codicil will not have that 
effect, unleſs the teſtator has conſidered it as a 
diſtinct inſtrument, by expreſsly revoking the 


will, or by making a diſpoſition inconfiſtent 


with it; ſo that if a perſon die leaving a will 

and ſeveral codicils, they will operate as one 
inſtrument, and receive a like conſtruction. 
() Willet v. Sandford, and (2) Stone v. Evans. 


In the conſtruction of the twenty-ſecond | : 


ſection of the ſtatute of frauds, which requires 
certain formalities to be obſerved in the revoca- 


tion of perſonal bequeſts by nuncupative wills, 


it ſeems to be eſtabliſhed, that if a nuncupative 


teſtament do not attempt to alter any diſpoſition 
contained in a prior will in writing, but operates 


a difling and ſubſtantive: bequeſt; it will by 
effective, although not complying with the oe | 
temonies preſcribed by the clauſe above referred 


(i) 1 Vel. 178, 186. (x) 2 Atk. 86. 5 


r We N Deere. 
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to. Thus if 4 bequeath the reſidue of his perſo- 
nal eſtate to B. 5 who dies in his life e-time; and A., 


by a ſubſequent nuncupative will, not executed 


as required by the ſtatute for revoking teſtamen- 
tary diſpoſitions of perſonal eſtate, bequeaths 


ſuch reſidue to C., the ſecond teſtament will be 


an effectual nee of the n. 00 A. 


2 nymous. FELT 1 


Foſhiaonia: in aviring do not fa within the t 
letter or meaning of the ſtatute; therefore. if 


A., by a ſecond will in his own hand-writing, or 
by a writing ſigned or approved by him, bequeath 


his perſonal eſtate in a manner inconfiſtent wit 
the firſt, the laſt diſpoſition will revoke or defeat _ 


the Prior. RA Hyde v. N 


2. © Sal by FIR, cancelling, 3 


and obliterating wills and tęſtaments. 


Te emete a of burning, Kc. a will or teſta- | 


ment, is not of itſelf an abſolute revocation ; 


the deed being equivocal, and perhaps the effect 
of accident, requires to be explained before the 
| power of revocation can be afcribed to it; for if 


the cancelling, &c. be done in miſtake by the 


| teſtator, AS under-the perſuaſion that a prior will 7 
Was valid when the truth is the reverſe (a); or if 


it be effected by the e e of a third per- 


00 Raym. 3344. (i Eq. Ca. Abr. 409. pl. 3. Com. 
hs 453-S.P, (a] 1 Eq. Ca. Abr. 409. 


END | 1275 ſon, 
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total revocation ; therefore if two eſtates, ſituate 
at C. and D., are deviſed to truſtees for various 
- purpoſes, and the teſtator, after completing his 
will, ſtrikes his pen through that part which diſ- 


— tern ne. P4 
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ſon, as when a ſtranger being directed to burn 4 
particular will, deſtroys another by miſtake (6) ; 
or if an obliteration be made with a view only 


to a new will, which is never perfected (c). In 


theſe and ſimilar inſtances, the acts of burning; 


&c. will effect no revocations. Perhaps the Tule 
may be thus conſidered: as the ſtatute has de+ 
_clared what particular acts ſhall have the effect 
of revoking wills, the preſumption ſhall be 


primd facie in favour of revocations in all caſes, - 


when any of theſe acts are found exerciſed, ſub- : 


ject to be repelled by evidences of a different 
intention aliundè. 


A partial obliteration will not amount to a 


poſes of the eſtate at C., the deviſe of the pro- 


perty at D. will not be revoked 8208 the Pe 
tion. ( Sutton v. Sutton. 


. | 
* 


My 4 be ever ſo many parts or duplicates | 


of wills, the cancelling of one, will deſtroy the 
effect of the remainder. (e) Sir Edward Sey- 
mour' 8 * and (F) Burtenſhaw | v. Gilbert. 


(6) Cowp. 52. 


(e) 8 Vin. Abr. 148 pl. 17. Tit. Deviſe. (4) Comp." 812. * 


(e) Cited 1 P. Will 346. 2 Vern. 742. ( 11 Cowp. 4. 


ON 


= 


ox THE REPUBLI CATION OF WILLS 


AN WD TESTAMENTS. 


ing 

Tr E diſcuſſion of the law of reyocations in the 
laſt chapter, naturally leads to the conſidera- 
tion of the method by which revoked wills may 
be rendered again effective: this * * be 
; e by a republication. 


7 cm the ſi abje, I a. divide it 


| under two heads: 


Fri rs los + dhe law of tos fiood, be- 


fore the Ss) ſtatute of frauds ng; perjuries. 


Srd60e—Wiataroths ons dale by that 
act . of e in 3 0 


1 Haw e of republication flood before 


the Aiatute of Jranss and ne. 


It is obvious, raul an Attention to the early 
7 that the inclinations of courts of law | 


Oz 29. Car. 2. cap, * 


D „ 
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were much in favour of fi upporting des- 
tions of wills and teſtaments. When the intent 
to republiſh could by any means be aſcertained, it 
vas allowed that effect, even though ſuch inten- 
tion reſted in pure verbal declarations (). Thus 
if A., after revoking his will, or after a new pur- 

chaſe, acknowledged and declared that he in- 
tended, and looked upon ſuch will as his only 
and proper one, this acknowledgment would have 
amounted to an effectual republication. (i) 
Trevillian's caſe; (k) Montague v. J efferies; 9 
Beckford v. Parnicot; (m) and Cotton v. Cotton. 


The ill conſequences attending this rule of 
law were (as may be eaſily conceived) ſimilar 
to thoſe which, we have already obſerved, fol- 

| lowed the doctrine of parol revocations before 
the ſtatute; to remedy thoſe miſchiefs, a new 
rule was adopted by courts of judicature after 
the paſſing of the act, requiring the ſame ſolem- 

nities to republiſh, as to make, an effectual will 
of lands. This leads to the corrideration 15 Fo 


2. IF hat are the e es by the 2 
and of een . 


| A ſubſequent will or codicil for the purpoſe 
of republiſhing a former | one of lands, muſt be 7 


| 60 Roll. Abr. 617. Fr (1) * 1 Dyer FRG 
(4) Roll. Abr. 617. pl. 50. Moor 429; S. C. 
(1) Cro. Eliz. 493. (u) 2 Ch. es 72. 1 Freem. 264. S. C. 


. ſigned 
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ſigned by the teſtator in the preſence of, and 
atteſted by, three or more witneſſes; and parol 
evidence will not now be admitted to eſtabliſh a 
republication of a will of . freehold eſtates. () 
Lytton v. Falkland, and (o) Martin v. Savage. 
But witk reſpect to perſonal eſtate, the common law 
ſeems to have undergone no alteration; ſo that pa- 
rol deelarations of an intent to republiſh, will be 
admitted when applicable to that ſpecies of pro- 
perty. To this ſource may be traced the diftum 
of Lord Hardwicke, in (p) Abney v. Miller. 
A., after making his will, renewed his leaſes, 
which revoked the diſpoſition of them. A. with 
another perſon, being in ſearch after a paper, the 
latter having taken up the will by miſtake, A. ex- 
claimed, That is my will; and his lordſhip ſaid, 
this reference to the will did not amount to * 
republication, as no animus republicandi attended 
it; whence an implication ariſes, that if the 
declaration had been accompanied with ſuch an 
intention, it would have been competent to ef- 
fect a revocation. See alſo 0 Coppin v. Feruy- 85 
— 


Deviſes « of 0 eſtates are not conſidered N 
as included within the proviſions of the ſtatute, 
they therefore remain the ſame as at common 

law, in regard to republications. The principle 


() Cited Comyns, 333. (e) 2 Vern. 621. (/) 2 Atk. 599- 
1 OO 2 Bro. C. C. 29. e 
02 


muſt 
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muſt be this: copyholds being omitted in the 
ſtatute of wills, as not of ſocage tenure, the 
power of deviſing them can alone be exerciſed 
through the medium of uſes, viz. upon a prior 
ſurrender to uſes, to be declared afterwards, 
which is generally done by will operating, not 
as a deviſe of the lands, but a ſimple declaration 
of uſes; Now the latter may be declared by any 
inſtrument in writing; pari ratione when ſuch 
writing is teamentar and revoked, it may be 
revived by another inſtrument not bearing the 
requiſites of the ſtatute. (7) Burkitt v. Burkitt, 
and the other references in the notes 00. 5 


We muſt diſtin guiſh, kowiven between copy; 
hold eſtates, and thoſe termed cuſtomary free- 
holds; the latter is of a higher tenure than the 
former, and in general not transferred by ſur- 


render. In deviſes of them, therefore, when no - 


ſurrender is required by the cuſtom of the manor, 
as the legal and equitable intereſts muſt paſs 
under the will, there is no reaſon why theſe 
eſtates ſhould not be conſidered as included 
within the ſtatute of frauds ; ſo that we may 
reaſonably inter, that a ſecond will or codicil to 


republiſh a prior, including cuſtomary freeholds, - 


muſt be ſtamped with all the formalities re- 
Men by that act. ( t) Huſſey v. Grills. 


( Eq. Ca, Abr. 402. Ver, 0 8. C.. 
(1): 2 Rol. Rep. 383. Gilb. on Uſes. 2 Atk, 37- 2 Bro. C.C. 58. 
(9 Ambl. 299 · 5 
id | Republications 
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Republications by implicution alſo remain the 
He as before the ſtatute ; for theſe depending 
upon inferences from facts not eftabliſhed by 


parol evidence, are conſidered as neither within 


the miſchief, nor purview of it. Thus where A., 

after the date of his will, made a feoffment of 
the lands deviſed, to the uſe of ſuch - perſons, 
and for ſuch eſtates, as he had declared by his 


will; it was determined that, although the feoff- 
ment revoked the will, the 9 of the 


former to the latter operated as a republication; 
and that the will was competent to declare the 


uſes of the feoffment. (u) Huſſey's caſe. And 


with an eye to the ſame reaſoning, Lord Mans- 
field appears to have decided the caſe of b 
How! v. Helyn. x 


"I bas heap: matter 40 3 doubt 
and nicety to diſtinguiſh the caſes in which a 
codicil was to be conſidered a republication of a 
prior will deviſing real eſtates; we may, perhaps, 
conſiſtently with the principal caſes on the ſub- 
ject, lay down che "ng Tropetiions on 


that head. 


e mere anne ring a codicil to a will, is (as * 
ſieems) ſufficient of itſelf to effect a republica- 
tion, whether reference de ule to the will or 


"2 


0 Roll. Abr. 617. 3. (4). pl. 40. Moor 79. 1 i 
(w) Cowp. 130. | 


D's not; 


3 
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not; and for this reaſon, becauſe ſtrong evi- 
dence ariſes from the act of annexation, that 


the teſtator intended both inſtruments ſhould be 5 


conſidered as one from the period of t their union 
(r). ( Alford v. Alford, and (2) the Attorney 
General v. Downing, (a) Hutton v. Sympſon 
contra being conſidered by Lord Camden in the 
laſt caſe as ill-reported, or r elſe not law, | 
) 
II the codicil be not atiriextd to the will, but 
the contents unqueſtionably ſhew that the teſta- 
tor had his will in contemplation at the time of 
making the codicil, and intended the latter to 
be a republication of the former, it will be al- 
lowed. that effect, though not annexed to the 
will; as in thoſe caſes where the codicil recites 
the exiſtence of the will, and expreſsly ratifies 
and confirms it; for the ratification and confir- 
mation are equivalent to a republication of each 
_ deviſe. (6) Acherly v. Vernon ; (c) Potter v. 
ö Potter; (d) Pate v. e - and (e) J ackſon v. 
Hur lock. — 


It-ſrems, however, to be the principle of the 
majority of the caſes, that the mere exiſtence of 
Aa codicil will not amount to a republication of 


G& Roll. Abr. 618. pl, 20, Wentw. Of. Exec. 24. 
9 7 Cited 35. Will. 168. (xz) Ambl. 57—3. a 
(a) 2 Vern. 722. Pre. Ch. e te | 
(5) Comyns, 381. 3 Bro, Parl. Ca. 107. S. C. (c) 1 Veſ. 437. 
(4) Cowp. 158. i 5" oY C. C. 514. cited, 


a wil 
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a will of lands, unleſs the. intent be apparent 


from the circumſtance of annexation, or from 


, the contents of the codicil; and the better opi- 


nion appears to be, that if the codicil do not 


confirm the will, or if its contents be not of 


ſuch a nature, as from their incorporation with 


the will to evince a clear intent to republiſh, a 
mere diſpoſition of perſonal property by a ſeparate 
codicil will not amount to a republication of a 


prior deviſe of real eſtate. (/) Montague v. 


Jefferies; (g) Beckford v. Parnacot; () Lytton 
v. Falkland; 0 Long Lanſdowne's caſe. 


— 


With theſe diſtinctions i limitati ions, 1 
e caſes may, I think, be reconciled upon | 


principle; for making a codicil is a mere 


1 equroocal act, and in regard to republications 


(as in caſes of revocations). requires, to be ex- 
5 plained. Since the ſtatute of frauds and per- 


juries, the intention to republiſh a will deviſing 

freehold lands can be manifeſted only by an 

act complete in the teſtator's life-time, as by 
annering the codicil to the will, or by an act 


5 inoperative before his death, as by a codicil re- 


ferring to and cantons the will, Kc. the 
intention to n. in theſe caſes being Wong 


OH Roll. Abr. 617. 50. 


@ Ibia; Cro. Elz. 493. Dy. 143. marg. () 2 Vern. 621. 
(0) Cited Comyns, 384. and commented upon by Lord 
un in the . General v. Downing, Ambl. = 
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and manifeſt. It is obvious, however, that nd 
ſuch intent can be certainly inferred from the 
mere cireumſtance of a perſon mentioning His 
will in a codicil, and making a few alterations 
in the diſpoſition of his perſonalty. His mo- 
tives may be quite foreign to an intention of 
giving his will an operation in reſpect of his real 
eſtate, which it had not at the time of its exe- 
eution, or of which it was deprived by a prior 
revocation. They may proceed from diſguſt to- 
wards particular legatees, increaſe of affection 
for other perſons, and the adventitious exiſtence 
of objects of his care and provifion. Verbal 
declarations to explain this uncertainty being 
| inadmiſſible, it ſeems to reſult as a neceſſary in- 


ferenee, that a ſeparate codicil, varying only the 


diſpoſitions of the perſonal eſtate bequeathed by 
vill, can not republiſh it, in relation to the real 
property. Iam aware, indeed, that Lord Hard- 
wic he intimated an opinion in Gibſon v. Mont- 


ford (e), that according to Acherly v. Vernon, 


every codieil executed purſuant to the ſtatute 
of frauds would effect a republication, although 
it related to perſonal eſtate only, as the Judges 
in that caſe conſidered the codicil to be incorpo- 
rated with the will, his lordſhip having deduced 
an inference from that circumſtance, that as 
every codicil is a part of the will (although not 
ex e to be. ſo), the for mer, 9 property 


0 I Vef. 49, 493 | | 
executed, 


{x WILLS AND an Al 
executed, would always republiſh the latter. 


The caſe (0) of Acherly v. Vernon was to the 
following effect. A. deviſed the re/idue' of his 


real and perſonal eſtate to truſtees to certain uſes: 
A. afterwards purchaſed feveral fee-farm rents, 
aſſart- rents, lands and tenements, and by a eo- 
_ dicil, made two days before his death, reciting 


that he had made his will, ratified and. confirmed 
it, except in the alterations therein after-men- 


tioned. A. then made ſeveral alterations in bis 
prior diſpoſitions, and gave his after-purchaſed 
lands to his truſtees and executors, fo the fame 
uſes and upon the fame truſts to which he had 
_ deviſed the principal part of his real eſtate, and 


_ revoked: his will as to the appointment of three 


truſtees, nominating two other perſons in their 

places, and deviſed his real eftates to them. Lord 
Macclesfield. determined that the codicit was a 
republication of the will, which decree was mid 


firmed on ty appeal to the Houſe of Lords... 


With 3 to 1 5 Ja Hard. | 
wicke drew from this caſe, it is ſubmitted, that 
the decifion does not warrant the inference; 


Then what were the grounds of the judgment? 
not the mere conſideration that a codicy is al · 


ways looked upon as a part of a will, and there - 


fore, from its nature, muſt amount to a repub- 
heation ; but the words or contents of the co- 


(1 cores 381. 5 Bro. Pal Ca. 107. 8. C. 
| dicil, 
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dicil, which were ſo blended with and incorporated 
iuto the will, as to-ſhew an evident purpoſe in 
the teſtator to republiſh the will by the codicil. 
The above obſervations appear to be counte- 
nanced by the opinion of Lord Camden, in the 
caſe of the Attorney General v. Downing (mh, 
in which he declared that a mere codicil, not au- 
nexed to the will, was inſufficient, from the na- 


ture of the inſtrument ſelf, to operate as a re- ö 


publication, and that an intent to republiſn is 
neceſſary. This queſtion was alſo diſcuſſed in 
Barnes v. Crow (). A., by a ſecond. codicil 
executed according to the ſtatute of frauds, and 
annexed os will, after making ſome altera- 


tions in the ſtate of his affairs, diſpoſed of a 


leaſehold eſtate, but did not notice certain lands 
purchaſed after the date of his will; upon a 
7 queſtion of republication, the Lords Commiſ- 

 foners of the Great Seal determined, that the 
will was republiſhed by the codicil, and the new- 
purchaſed lands parc by it. 


Although this nate oby rofl claſſes vent 
thoſe which have been adjudged to amount to 
republications, from the circumſtance of annex- 
ation and reference, yet Eyre Ch. Com. in pro- 
nouncing the judgment of the court, leaned in 
favour ef Lord Hardwicke's opinion in Gibſon 
v. Montford; obſerving, that he was afraid to 


n (6) 4Bro.C.C, 5 
| rely 
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rely the doctrine of republication pon circum- 
Nances, leſt he ſhould intrench upon the ſtatute 
of frauds, by raiſing republications out of evi- 


_ dence in its nature parol. With due deference, 
| however, to his lordſhip's opinion, there appears 


to be no ſtronger reaſon for refuſing this infer- 
ence of intention to republiſh upon acts of teſ- 


tators, than is applicable to queſtions upon re- 
vocations of wills; and we have ſeen in the pre- 


ceding chapter, that the mere execution of a 

ſecond will, or codicil, is not of itſelf ſufficient 
to revoke a prior diſpoſition, as no animus revo- 
candi can be collected from that circumſtance, 5 

neither is any danger to be apprehended (as 1 
conceive) of intrenchins upon the ſtatute of , 
_ frauds, from deciding that a codicil found an- 
nexed to the will of a perſon at the time of his 


death ſhall, by concluſion of law not to be 


repelled by the admiſſion of parol evidence, have 


the effect of republiſhing ſuch will. However, 


as in complete revocations of wills, the intent is 


not allowed to be explained by oral teſtimony, 
neither will it be permitted to aſcertain an intent 


to republiſh; for although parol evidence is 
admitted er neceſſitate in ſome inflances ſince 


the ſtatute,” we are not therefore to conchide 


that it muſt be admitted in all. The re- | 
ſult of the above obſer vations produces the 


following concluſion, that the mere execution 


7 


of a codicil is not, in its own nature, ſimply a 


republication of a will, Pro deſedtu animi repub- 
"I es | licands; 
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licandi; and that, as ſuch intention cannot be 
certainly inferred in relation to the real eſtate, 
from the mere alteration or new arrangement of 
the perſonal by a ſubſequent codicil, the impoſ- 
ſibility to admit parol evidence in explanation of 
the act, ſince the ſtatute prevents a codicil, 

either alone or referring only to the perſonal 
eſtate, from republiſhing a prior will of the real. | 


The effects of infancy are ſuch as to render 
moſt of the acts of minors (i. e.) of perſons 
under twenty-one years of age, void or voidable. 
Thus an infant is diſabled from deviſing his 
: real eſtate; yet, if aſter attaining twenty-one, he 
re- execute his will purſuant to the ſtatute, the de - 

fect will be remedied by the republication (6), 
but nothing ſhort of theſe Ceremonies will be 

ſufficient ( * 


As the will n deten the: manner in hich 
legatees or deviſees are to take under it, if they 
are intended to do ſo by deſcent, a ſubſequent 
republication will not enable them to take by 
purchaſe. Thus, if a deviſe were made to 4. 
and the heirs male of his body; if A. died in the 
life of the teſtator, leaving a ſon, whereby the 


deviſe became gl. Aa republication of the will 
| 7 


(e) 1 Sid. 162. 1 Keb. 589. () Comberb. 84 


PE could 
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Could not ſubſtitute the fon in A. s place, ſo as 
to entitle him to the eſtate as keir of the body of 
A., becauſe the intent of the will was to tranſ- 
mit the property to him in a courſe of deſcent. 
But if the republication were to have the effect 
of reviving the deviſe, the fon muſt claim it as 


heir of the body of A. by purchaſe, which would 
be inconſiſtent with the will. 20 . . 


Hornsby. 


| To the ſame principle may be attributed the 
reverſal of the judgment of the Common Pleas, 


in (7) Steed v. Berrier, In that caſe, A. deviſed 
lands to his younger ſon B. and tis heirs; B. 
died in the life of A. leaving a ſon named B, who 


was intitled to a legacy under the will, in which 
he was ſtiled the grandſon of A. and upon a fub- 
ſequent republication by A.; it was finally deter- 
mined in the King's Bench chat A. could not in- | 
tend to ſubſtite B. the fon in his father s place, un- 


der the deſcription of ſon, as he had diſtinguiſhed 
between the two degrees of ſon and grandfon in 
„the will, by the legacy given to B. by the de- 


ſeription of grandſon; therefore B. ſhould not 
take the eftate deviſed to his father. And Ac- 


cording to 'the principle which governed the 
deciſion in ©) Simpfon v. 1 before Te 


"og Pre. Ch. 439- 4 Term. ew. K. B. 601. 8. P. 
. Raym. 408. 2 Mod. 313. 2 Lev. 243. e 
„„ (5) Supra. 


Co, e ferred 
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ferred to, if no legacy had been given to B. the 
ſon, he could not have taken the lands by the 
mere republication of A.'s will, as it is apparent 
that he was intended by the will to ſucceed to 
the deviſed eſtate by deſcent, as heir to his fa- 
ther, and not as the ſtock or r deſcriptio ſons 
by purchaſe. 


A republication places a prior will in the ſame 
condition, in regard to its operation, as if it were 
then made (f). The conſequence of the rule is, 
that real eſtates, purchaſed between the date and 
republication, will, in general, paſs by the will 
in the ſame manner as if the teſtator had been 
ſeized of ſuch eſtates at the time of making 
it (u). It appears, however, from the above 
obſervations, that if the terms of the will be in- 
ſufficient to include the after- purchaſed lands, in 
caſe the deviſor had obtained them prior to his 

will, the mere act of republication cannot give 
it that effect. Accordingly, if the deſcription 
in the will be confined to lands in «a particular 
place or diſtri, and the new-purchaſed eſtate is 
not within it; as if A. deviſe all his lands in 
Dale to B., and afterwards, purchaſe an eſtate in 
S, the latter will not paſs by A. 's will to the de- 
viſee of the lands in Dale, ** aged deſerip- 
tionis. 


Oer. Will. 325 334 0 Roll Abr. 618. 
: Another 


% 
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Another conſequence to be deduced from the 
above view taken of republications, is, that if a 


will be not properly ſigned and atteſted to de- 


viſe real eſtates, a codicil, operating as a repub- 


lication, cannot ſupply the defe&, although it 


be executed according to the ſtatute. The At- 


torney General v. Baines (vx),  _* 


lx) Pre. Ch. 270. 


| 
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BARON AND FEME. 


BY mar riage the huſband and wite are as one 


perſon in law; and on this union depend almoſt 


all the legal rights and diſabilities that either of 
them acquire by the intermarriage (y). The 


wife being the weaker of the two, is placed 
under the care, guidance, and protection of 
the huſband. The authority of the man over 
the wife, ſays Dr. Hartley, is but a mark of 


our degenerate ſtate, by reaſon of which, do- 
minion muſt be placed ſomewhere, and there- 
fore in the man, as being of greater bodily 
ſtrength and firmneſs of mind (2). I ſhall con- 

fider "this ſubje& under the following hag: 


 FrasT—The rights acquired by the huſband in 


the real and perſonal eſtates of the wife, | 
and his . over the former. 


Seen rights acquired by the wife, 8 


the real and perſonal eſtates of the huſband, | 
and her power over the former. | 


(>) Litt. Seck. 168 91. 1 Black. Com. 4. | 
| | (z) Eſſa y on Man, 2 vol. 301. 5 
FM THIRD 
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Turnp-—The diſabilities of coverfure. 
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Inf tivating upon the felt Givifion of my ſub- 
f ges, I ſhall CORN each member or; it e 


5 The rights bling: by the end in his 
8 ife s real eflates. 4 
By the intermarriage, the huſband acquires = — 
a freehold intereſt during the joint lives of him- . 
ſelf and wife in all ſuch freehold property as = 
the was ſeized of at that time in fee-fimple; | 
upon this freehold there may be a remitter (a). — 
The huſband alone may make a tenant to the 5 
precipe for ſuffering a recovery (); and he 2 
may take a releaſe or confirmation to enlarge #1 
his eſtate (c); but if he be attainted of felo- 11 
ny, the king will not on that event acquire the — 


freehold, but the pernancy of the profits only, 5 
during the coverture (d). The huſband's inte- | I 
reſt may be defeated by the act of the wife before . > 
iſſue had. Thus if the be attainted of felony, = ö | 
the Lord by escheat may enter and eject the hus- = 
band; contra, if after iſſue born (e); for then the "= 


| huſband is intitled to an eſtate for life in his . 1 
own right as tenant by the eurteſy initiate. After TD 
birth of- iſſue, the huſband alone is intitled to 
do homage to the Lord for ſuch lands; whereas W 


(@) Co. Lit. 351. a. © rig * 72. | Cruiſe Rec. 38. 0 
tO Co. Lite. 299. a. 5 0 Co. Litt. 351. Wo. 
4 E | . 
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before iſſue had, he and the wife muſt have done 
it together (/); fo that upon iſſue born, the 
huſband becomes tenant to the Lord, which ne- 
ceſſarily prevents an eſcheat to him for felony. 
committed by the wife. This leads me to the 
conſideration of the huſband's title as 


— Tenant by the curteſy. 


The b 5 is tad for life to fuch lands 
and tenements of the wife as the is ſeized of i in 
fee- ſimple or fee-tail, upon having iſſue by her 


born pens that uy: Dy: poſlibility inherit the . 
eſtate (g). | 


. the vanite of Weſtminſter the 8 
, (H if lands had been given to huſband and wife, 
and the heirs of their two bodies, and after iſſue 
born the huſband died, and then the wife con- 
tinuing ſeized of ſuch eſtate, took another huſ⸗ 
band, and after having iſſue by him alſo died, the 
ſecond huſband would have been tenant by the 
- curteſy (i); and for this reaſon, at common law, 
the feme donee, after birth of iſſue, was conſidered. 
as acquiring by that event an eſtate of inheritance 
capable of diſpoſition and of forfeiture, and tranſ- 
miſſible to her lineal deſcendants in infinitum 
for as the wife might have ſubſtituted ſtrangers to. 
have been abſolute owners of the eſtate oy ex- 


(f) 2 Black. Com. 126. 5 001 Litt ſe. 35, 52. 
(b) De-donis conditionalivus, cap..l. (.) Perk. ſect. 465. 
preſs 


23 * 4 , 
- - —— In or na, "army * — — 
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preſs alienation; ſo all the lineal heirs ſhe might 
ever have of her body, were, by conſtruction of 
law, intitled to inherit to her after the birth of 
the firſt inheritable child, as a benefit and inci- 


dent tacit? annexed to her eſtate (4); conſe- 


quently the ſecond huſband, in the caſe pro- 


poſed, was intitled to be tenant by the curteſy. 
But the law is now altered by the above ſtatute; 


ſo that if feme donee in ſpecial tail have iſſue 


5 by one huſband, and afterwards iſſue by another, 
| and then dies during the life of the feeont 


huſband, he will not be intitled to curteſy, 
becauſe the children of the laft marriage cannot 


| poſſibly ſucceed to the wife's eſtate. But if a 
ſingle woman, ſeized of lands in fee-ſimple, 
marry, have iſſue, and the huſband dies, and 
the being ſo ſeized takes a ſecond, hath iſſue by 
him and then dies, living the iſſue of the firſt 62 
| huſband, yet the ſecond ſhall be tenant by the 


euniely;, 5 e (O. 


1 


A4. deviſed to B. , a married woman, certain 


lands in fee-ſimple; but if ſhe died before her 


| huſband „he then gave ſuch huſband 207. a-year 5 


for life, with remainder as to the lands to B. s 
children. B. died during the huſband's life, 
and it was adjudged, that he was not intitled to 


curteſy, becauſe the iſſue did not claim from 


N 60 Cos itt. 19. a. 8 Rep. 35, b. Fo 
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the wife by de eſcent, but under the will as pur. 


| "IRE. (m). 


If feme tenant in tail general and huſband- 
levy a fine, and retake an eſtate to them and 


the heirs of their two bodies, and have iſſue, 


the huſband dies, and the widow marries again, 


| hath iſſue, and dies, and then the ſecond huſ- 


band claims curteſy, upon the ſuppoſed remitter 


of the wife to her firſt intail: it ſeems that ſuch 
claim will not be allowed, for as the wife is 
: eftopped by the fine from claiming her old eftate, 
ſo is the ſecond huſband who muſt derive bis 
title through her 1 


- Jt ig been i e e lands e 


two women and the heirs of their two bodies, 
and one marries, has iſſue, and dies, living the 
other ſiſter, the huſband ſhall be tenant by the 


curteſy upon the principle, that the ſiſters were 


tenants in common in poſſeſſion of the inheritance 
in tail (o): but this conſtruction ſeems to be 
ſhaken by Littleton i in ſection 283 ; for he ſays, 
if lands be given to two men and the heirs of 
their two bodies, they ſhall be joint tenants for 
the term of their lives, with ſeveral inheritances 
in tail; and the caſe of the women is mentioned 
by Lord Coke, in his Commentary 500 this 


(#) 2 Atk. 47. 9 Mod. 147. (#) Bro, cu. . 
| (e) 17 Edv. 3. +” co. Litt. ** a. 


ſekkion; 1 
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feation: + If; therefore, the ſiſters took intereſts 
for life only in joint tenancy, the huſband could 
not be intitled to curteſy, and with this agrees 


the caſe i in Rolle 0). 


The term 1 barten accor ni to 53 udge Blacks 
ſtone, was probably derived from the huſband's 


- attendance at the Lord's court or curtis, in re- 


ſped of his wife's real property. So ſoon as a 


child was born, the father began to have a per- 


manent intereſt in the eſtate, became one of the 
pares curtis, did homage to the Lord, and was 
called tenant by the curteſy inchoate; and this 

eſtate being once veſted by the birth of ifſue, 
was not ſuffered to determine by the ſubſequent 

death or maturity of the infant (7). An eſſen- 
tial requiſite of the huſband's title is the actual 
ſeiſin or poſſeſſion of the wife (7); whence it 


follows, that of ſuch things as are incapable of 


this ſeiſin, there can in general be no curtely, 
viz. of a mere right, title, uſe at common law, 
or a remainder or reverſion expectant upon an 

eſtate for life, unleſs it determine during the 
marriage. But of ad vowſons, rents, commons, 
| offices of profit Kc. TEE: mo? be N 0). 


of the mere perſonal Mberhenss of the with, ö 
the huſband will not be intitled to curteſy. Thus 


| (7) 2 Roll Abr. cih. go. pl. 50. . Gb Baek. Com. 126. 
; () Keilw. 2. . 
0 Co. Litt, 29 b. Perk. ſect. 457, 463 Plow, 379. b. | 


+ if 
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if the wife be grantee of an annuity to her and ; 


| her heirs, and have iſſue, the huſband cannot 
claim it after her death as tenant by the e 


Lands deſcend to the wife as heir in tail ge- 
nepal, he to leaſes for- n the wife dies 
1 rent, W 4 N ol beate ive, 
the huſband ſhall be tenant by the curteſy, for 
the poſleſlion of the leſſees is conſidered the poſ- 
ſeſſion of the wife (2). But if 4. be ſeized of 
lands which deſcend upon his daughter B., who 
- marries and has iſſue, and B. dies before entry, 
| her huſband ſhall not be tenant by the curteſy, 
bhecauſe B. had only a ſeiſin in law/(u). And 
buy parity of reaſoning, if a woman be d:/ei/es 
while ſingle, and then marries, but dies leaving 
iſſue, without any re-entry made upon her 
_ eſtate, the huſband will not be intitled to cur-. 
_ teſy, the wife having a right of inheritance only 
during the coverture (); contra, when the 
diſſeiſin is effected ter marriage, for in that 
_ caſe the huſband may re-enter, after the wife's 
death, and hold the lands in curteſy (/); yet 
ik a perſon ſeized of a rent or advowſon in fee, 
1 0 have iſſue a daughter, who is married and dies, 
KF and then the daughter having iſſue, dies before 
the rent becomes due, or the living Vacant, the, 
1 $1 00 3 Alk. 469. ENS 
(9 Co. Litt. 5 a. () Perk. ſeck. 458. 
* ibid. 5 472+ 


huſband 


Led 


BARON AND EBS. e 


| hafiabd: ſhall have his eurteſy, although the 
wife had a ſeiſin in lam only, for 1 in this eaſe 
Ih wer 3 2251 em 09. Lach e 


uf the ſeifin of the wife be defeated by: a prior 
title the right of the huſband to -curteſy de- 
pending upon it will be alſo diſappointed. Thus 
if the wife endow ber mother, the huſband's 
curteſy will be defeated pro tanto, unleſs the 
mother die before her daughter, in which caſe, 
if the huſband re- enter, it ſhould ſeem that his 
title to curteſy would revive, or be eſtabliſhed; 
Jemiliter,, if the wife's poſſeſſion be defeated by 
the birth of a poſthumous ſon, and conſequently 
the haſband's claim to curteſy ; yet if the fon 
die without iſſue before the wife, and the huſband | 
re ie he will te intitled to TORT: (40. 


TY 1 vie © tha ſei in of the pitdbagd and 
wife is defeated by unfair and improper means, 
and not recontinued during the marriage, the 
ſurviving huſband will be permitted to recover 
the Made and hold them in curteſy. Thus if 
huſband and wife be ſeized of an eſtate in fee- 
ſimple in her right, and it is recovered againſt = 
them by perjury, or erroneous proceſs, and af. 
ter wards Wan have e and an viſe dies 


th Co. Litt.2 29. a. Perk. ſect. 468, Fa Keile. 10 
149. Bro. Curteh, 5,9, 1114. 
(a) Badu] Tit, cnc. 10, 13. 4. 
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huſband ſhall have attaint or error, and when 
the proceedings are reverſed, may enter and 
hold the lands as tenant by the curteſy (6). 
And if huſband and wife levy a fine of her 
eſtate, which is afterwards reverſed as to both 
for the wife's nonage, the huſband will be in- 
titled to curteſy, for by the reverſal, the fine 
KY was void ab initio, and conſidered as if never 
1 Aeried (e). | 1 
An equity of redemption in the wife will inti- 
| tle the huſband to curteſy; for an equity of 
redemption is not conſidered a mere right, but 
an eſtate in the land, of which there may be a 
ſeiſin, the mortgagor being looked upon as 
owner of the land; if, therefore, the wife's eſtate 
be mortgaged by her before marriage, and not 
redeemed during the coverture, the huſband. 
will be intitled to — 5 (0. 


In gener al, lan and equitable Waters re· 2 
ceive the ſame conſtruction, in order to pr eſerve 


the rules of deciſion uniform and conſiſtent z 
[ _ accordingly, if money be veſted in truſtees by 


_ teſtament to purchaſe lands, with a declaration 

of truſts, which would give the wife an equita . 
ble intail, although the money be not converted 
Into real proper ty. during g the wife 8 . 225 the 


uy Perk. ſoRt. 4 47 (e) Cro. uy 482. Co Eliz is 
( 5. 
(4) 1 Atk. 603. 7 7 Vin. Abr. Curteſy, 1 156. ** 23. 


N 15 | huſband 


BARON AND FEME, * 37 


huſband will be intitled to curteſy (e). But if 
the intention be clear that the huſband was 
meant to be excluded from taking any intereſt 
in the truſt-· fund, and the truſt is executory, (i. e.) 
left to the direction of the Court of Chancery, the 
huſband will not be allowed to claim any thing 
buy curteſy. Thus if a deviſe were made to A., 
in truſt to convey. to the uſe of the teſtator's 
daughter for life, ſo as ſhe alone, or ſuch perſon 
as ſhe might appoint, ſhould receive the rents 
thereof, and % as her husband did not inter- 
meddle therewith, and after her death, in truſt 
for the heirs of her body, the huſband would 
wok be e to nn *. N. . 


We a anion; however, that even in exe 
onto truſts, the huſband's right. to curteſy 


i can be diſappointed only by indiſputable evi- 


dence of an intent that it ſhould never ariſe; 
| accordingly, in a caſe where A. having two 


children, B. and C., by a firſt huſband, by ar- 
ticles, made prior to her ſecond marriage with 


D., gave to him during her life the intereſt of . 
Her money and the rents of her real eſtates, to 


5 : which ſhe was intitled under the will of her firſt 


huſband, for maintaining the houſe, and educat - 
ing their children, until B. and C. attained twenty 
one, or married; upon the happening of either 
of which events, B. and 0. were to receive ſuch 
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8 TRACTS ON THE Law OF 


property in juſt proportions as they were intitlecd 


to as lawful heir to their father. —A. having died 
inteſtate, leaving D. her ſecond hufband, and B. 
and C. furviving, aqueſtion aroſe, whether D. was 


intitled to curteſy of the real eſtate, of which the 
wife died ſeized in fee, notwithſtanding the arti- 


cles, there having been inheritable iſſue of ws. 
ſecond marriage? and Lord Hardwicke determined 
that he was; obſerving, that the ſcope and intent 


of the articles were only to regulate the whole 


eſtate of the wife in right of her firſt hyſband, as 


well the produce of the perſonal, as the rents of the 
real, for the maintenance of the houſe, andeduica- 
tion of their children, and that the words ſhewed 
it intended to compriſe the ſhare of the wife's 
children - likewiſe, until they attained twenty- 
one; but the eſtate given to the wife, wa 
determine upon their arriving at that age. That 
the tranſaction was nothing more than a contract 
in what manner the ſeveral funds ſhould be ap- 
plied, of which their eſtates conſiſted, and was 
never intended to abridge or diſappoint the le- 
gal rights of the huſband; therefore there was 
no wn to n him e G0). 9 


as to 


R Wenns to have b the doktrine of the old 
law, that if the wife be an idiot the huſband 


would not be intitled to curteſy; ſo that | oe 
lands deſeended to a feme idiot, who had Hue, 


(e) 3 Atk. 423, 427. 8 
26 the 


' BARON AND-FEME. 59 
the huſband entered, and then ſhe was found an 
idiot by office; the king by prerogative, and not 
the husband by curtefy, would have been inti - 
tled to them (1). But as it ſeems agreed at pre- 
ſent; upon principles of ſound ſenſe and reaſon. 
that an idiot cannot marry, the being incapable 

of conſenting to any contract, this doctrine 
; cannot now take * 


No wi 1s above of eggs eſtates un- 
less warranted by a particular cuſtom; but in 
manors where id prevails, although the wife die 
before admittance, pet the husband wilt be inti- 
| tad to curteſy (i). This ſpecial cuſtom being 
an exception to the general law of copylioids, . 
is conſtrued ſtrictly; therefore, if the euſtom 
as the husband eurteſy relate to women 
only who: fhall be poſſeſed of copyhold lands at 
tie period of marriage, it will not be extended 
da include ſuch as may come to o the wife an 
= qarerture 0; | | 1 
ay the cathy of Helis, A bhndiatd may 
5 be tenant by the curteſy without the preliminary 
ot having iſfue (I), but it is not ſo extenſively 
2 as the common. law: right; for tenant 


0 Oe. lit: l en 6% 3 Mir Sen 16% 

. Gilb. Ten, 287. Rep. 22. Hob. 216; Cro. Elia. be. 

Max, *.. IT (Da Leon. 10g, 208. 
N 30. a. Dav. 50. 


* 


by 
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by the curteſy under this cuſtom is only intitled 
to a moiety of the wife's eſtate, which ceaſes or 
is forfeited by his ſecond marriage (m). 


e ide muſt be born alive dts the mar- 
5 riage; if, therefore, by the death of the wife 


in child- bearing, it is neceſſary to reſort to the 
Ca ſarean operation, the birth of ſuch child will 
not intitle the husband to curteſy; becauſe the 


iſſue not being born during the coverture, or the 
wife's life, the intereſt in the eſtate became 


veſted in the child while in embryo, which will 
mot be permitted to be diveſted for the husband's 


benefit; and in pleading he muſt allege that 


— 


he had iſſue duri ung the marriage, which in 2 this 


5 caſe he cannot do (70. 


; 4a 


It is ſufficient. if the iſſue be born at any 


period during the marriage, and it is immaterial _ 
whether they come into exiſtence before the 
ſeiſin of the wife or afterwards, or whether 


they be then dead (o). Thus if husband and 


wife have iſſue, and the iſſue die, and then 


lands of inheritance deſcend to the wife, of 
which ſhe becomes ſeiſed by the entry of the 
husband; upon the wife's denth the husband 


will be intitled to Oy O0. 


In ) Robinſon Gavelk. B. 2, cap. 1. 


0 5 Rep. 34- Co. Litt. 29 b. (ee) Co. Litt! 29. b. 


8 Perk, ſect. 473. 


8 RED 
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In cafes where the eſtate in which the hus- 
band is intitled to curteſy, is intail, although 
ſuch intail determine in his life-time by the death 
and failure of iſſue, he will notwithſtanding be 
intitled to retain the lands during his life, and 
the ſame law prevails in reſpect of rents; there- 
fore, if a rent be granted to the wife in tail, 
Who dies without ine, living the husband, the 


rent will have a continuance guodd the curtely 5 
of the Husband GY. 2 


3 The time of REED iſſue may be material in 
ſome inſtances. Thus if aſter the birth of iſſue 
the wife be attainted of felony, the husband 
will be intitled to curteſy, although the wife 
cCan have no inheritable flue, . and this in reſpect 
of the poſſibility the iſſue had of inheriting to 


their mother before the attainder; but if the 


wife had been attainted prior to iſſue born, the 
fubſequent death of a child would not intitle 


him to curteſy, becauſe ſuch deſcendant could 


- not F have been heir to the wife 0. 


If the Bösbend | he Perig iſſue Ry a 
feoffment 1 in fee, and then the wife dies, the 
feoffee ſhall hold the land during the life of the 

husband; becauſe by the birth "of iſſue he was 
5 intitled to . which beneficial right paſſed 


« Y Co. Lit. $0.8 (7) Ibia, ON ; 


dy 


Fs 
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by the feoffment (s); puri ratione the leſſee of 
the husband may hold the demiſed lands during 
the huſband's life; and if the feoffment were 


conditional, and the Baron entered for a breach, 
and then the wife died, yet the right to curteſy 


would be gone, as that was extinguiſhed by the 
feoffment (t). 


| It alſo forms that if the husband alien by fe- 


offment before iſſue born, and retake an eſtate in 


the lands to himſelf and wife, ſo that the latter is 


remitted, and then they have iſſue, the husband 
will not be intitled to curteſy, although his 
right to it had no exiſtence at the time of the 
feoffment, but accrued afterwards. upon the 
birth of iſſue: the reaſon appears to be this, 
that the husband by diſcontinuing the wife's | 
_ eſtate committed a tortious act, ſo that her re- 


mitter thould not be permitted to benefit him, 


by Seen ene a title by « cur teſy (u). 


: * 


Feme tenant in tail after poſibility of fue 


ertinqt, marries and has iſſue, and then the 


ſee· ſimple deſcends to her, the husband ſhall be 
tenant by the curteſy, becauſe by the devolu- 
tion of the abſolute inheritance in the lands. 


n the Ae, the in after pallbulity, &c. 


N Co. Litt. 50. a. (t) Ibid. 30. * 


(2 Bro. Curteſy, 6. 1 Rep. 111. Hob. 338. Moor. 31.7 Vin. 


Abr. 162. (Curteſy) Pl. 2. 


we merged . 
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merged in the inheritance, and ſhe. became 
eee of an eſtate 3 in fee-ſimple 4) 


2. The W 4 8 the Led, over his wi ife s 
NO» Freehold eſtates 

The common law imparted to the husband, as 
a neceſſary incident to the ſeiſin he acquired of 
the wife's real eſtate by the marriage,” the power 
of converting her intereſt in ſuch eſtate to a 
mere right by alienation, ſo that her only re- 
medy to recover poſſeſhon of the lands was by 
writ of right (2 /); for the proper ty of the wife 
during the coverture being veſted in her and the 
husband indiviſibly, the latter acquired the 
right of poſſeſſion, which being conveyed away 
by her, the wife was not allowed, from the 
unity of their eſtate and intereſt, to conſider 
the act of the husband a diſſeiſin to herſelf, but 
was only permitted to conteſt the right; hence 
ve. have the import of the word difcontinu- 7 
ance, . viz. : the alienation, of the Holleſion, to 
the prejudice of the perſon havi ing the een 7 5 
Property,” defeqreble by action 2255 


The dilatory: cance in wr rits "of right 
induced the law to provide the wife with the writ: 
= __ cui in dana ©); $ and now * a ſtatute 


OE 44 3 Can 4 . 
(91 5 Edw. 3. 58. 2 Inſt; 305. e (2) F. N. B. 193. 
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made in the reign of Henry the Eighth (a), an 
entry is provided for the widow, and thoſe 


beneficially intereſted :;——thbat act declares, 
that no fine, feoffment, or other act, there- 
after to be made, ſuffered, or done, by the hus- 
band. only of any manors, &c. being the inhe- 


Titance or freehold of his wife during the co- 
verture, ſhall in any wiſe be or make a diſcon- 
tinuance thereof, or be prejudicial to the wife 
or her heirs, or to ſuch as ſhall have right, 
title, or intereſt to the ſame, by the death of 
ſuch wife; but that the wife, or her heirs, and 


ſuch other to whom ſuch right ſhall appertain 


after her death, may enter into ſuch manors, &c. 
according to their rights and titles therein, any 
fine, feoffment, or other act of the husband 
notwithſtanding, fines levied by the husband 


and wife SI to the wife is party and a privy) | 


- only excepted.” 2. 


This being A remedial ſtatute, courts. of law 


have conſtrued it according to the ſpirit and in- 
tention, and not according to the mere letter. 
Thus if husband and wife be ſeized of a joint 
eſtate in fee-ſimple, or in tail during the cover- 
ture, and he alien by feoffment, the wife or her 
iſſue may enter upon the lands after his death; 
but if the conveyance be by fine with proclama- 
tions, then ſhe muſt enter within five years after 


(a) 32 Hen. 8. cap. 28. ſect. 6. explained by the 34 and 35- 
955 Hen. 8. cap. 22. „ 
5 "her 
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ber husband's death; or ſhe will be precluded 
by the ſtatute of non-claim, and her iſſue can- 
not enter after her death, for they are barred by 
the fine (b). Similiter, if the wife be intitled 
to a reverſion or remainder in tail expectant 
_upon an eſtate tail in the husband, the may enter 
notwithſtanding the feoffment or fine of her 
husband (c); but if the husband had ſuffered a 

recovery, the wife would have been barred and 
could not enter, for the act provides only for 
the entry of perſons having lawful rights and 
titles in the property aliened; whereas the reco- 
very deſtroyed the wife's right and title, and in 
fo doing excluded her from the benefit of the 
| ſtatute (d). Vet if the husband procure him- 
ſelf to be impleaded upon a feigned title, and 
ſuffer a recovery without voucher, and permit 
execution to be had againſt himſelf and wife, 

this will be no bar to the wife, but ſhe wad 

enter (e). 


e the ſtatute mentions feoffments 
made by the husband only, from which it 
might be inferred that a joint feoffment by 
the husband and wife was not within its pro 
viſion, yet the contrary conſtruction has pre- 
vailed; for the wife's joining in the feoffment 
being a void act ſo far as concerned her "rights T 


(3). 3 7. Co. Lit. 3 a, 3 Rep. 140. » Gro, Car. 477: 
Hob. 260. Dyer, 351; bo (0) Co. Litt. 326 a. 
{4) 8 Rep. 72. b Touchſt. 46. (e) Co, Litt, 326. a. 


3 and 


66 TRACTS ON THE LAW OF 


and not equivalent to a fine in which*ſhe is 
ſeparately examined, the feoffment is in truth 
the fole act of the husband (7). Upon the 
ſame principle, if they had joined in a deed 


of bargain and ſale, which was afterwards duly. 
inrolled, the wife might enter after the husband 8 
death, although ſhe was a par ty to the deed. 


Eſtates f in remainder and reverſion : are. vin 


the general words of the act, ſo that if the wife 
neglect to enter, the next in remainder or he in 
reverſton may do ſo as ſoon as his right to the 
r commenees G0. h 


It ſeems to have been the intention of the ſta- 


tute to provide only a ſpeedy and eaſy remedy 
for the wife and her heirs, and the perſons bene- 

ficially intereſted, when their rights to the poſ- 8 
ſeſſion, which had been diſcontinued, commenced, 


and by no means to accelerate ſuch rights, and 


give them a power to enter ſooner; therefore it 
ſhould ſeem that neither the wife nor her heirs, 
&c. can enter upon the lands aliened during the 
. husband's life (4). The writ cui in vitd, pro- 


vided for the widow to recover her eſtate diſ- 


continued by the husband, iſſued only at com- 


mon law after his death, as the title of it im- 


ports, and her heir was not intitled before that 


period to the writ fur cui in vita. Now it may 


| (CF) Co. Litt. 326 a. 
( Co. Lit. 326. a. (#) Moor. 58. | 
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be inferred from Greneley's caſe (4), that queſ- 
tions relative to the entry of the wife, &c. under 


the ſtatute, are to be determined with reference 


to their common law rights; for it is there ſaid, 
that in all caſes where the wife is intitled to a 
cui in vitd, ſhe may enter by the ſtatute, imply- 


ing, that in thoſe inſtances where this writ did 
not lie, the wife could not enter under that pro- 


viſion. And it is alſo there ſtated, that when 


the iſſue cannot have a ſir cui in vitd, or forme- 


don, he ſhall not enter within the remedy of the 


act (4). But if the husband and wife be di- 
vorced a vinculo matrimonii after the diſcontinu- 


ance of the husband, ſhe may enter immediate- 


ly, for the coverture is determined, the marriage 
contract diffolved, and the wife's right to the 
poſſeſſion commenced from the completion of . 


the 0 oh 


The ſtatute does not extend to irregular en- 


tries, as Hobart terms them: if, therefore, the 


wife die without heirs after the husband's alien- 
ation of her eſtate, the Lord by ęſeheat cannot 


enter under the authority of the act * 


5 | Copytold lands are not inchided within the 
letter or equity of the ſtatute; and, as it ſeems, 
| without prejudice to the wite; for the husband 


G skep. wit (6 Co. Litt. 3265 8 
s Rep. 73. a. ( Hob. 243 261. 
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cannot diſcontinue the wife's eſtate by ſurrender, 
for nothing paſſes to the ſurrenderee but what 
the ſurrenderor may lawfully part with, ſo that 
if a husband ſeized of 'copyhold lands in right 
of his wife, ſurrender them to the uſe of another 
perſon in fee, this will be no diſcontinuance, 


but the wife may enter after her husband's 
death (2). 


II the wife, after the death and the diſconti 
nuance of her husband, levy a ſine before en- 


try, the fine will ſo far ſtrengthen and confirm | 


ſuch diſcontinuance as to prevent the remitter 
of the wife by entry under the ſtatute; for not- 
withſtanding the proviſion. of the. ſtatute, the 
nac of the husband is conſidered, a diſcontinu- 
ance until ſhe enter and defeat it, which entry 
the precluded | herſelf from making by lerying 
the fine (0). | 


Although the ſtatute has altered the common 
law in favour of married women, and facilitated 
their remedy againſt the diſcontinuance of their 
husbands, it o at the ſame time provided 
tor the encouragement of husbandry, by in- 
ſuring to the leſſees of husband and wife the 

lands during the terms granted. Thus by tho 
above ſtatute of Herm VIII. it is s declared, that 


(&) gib. Ten. 177. 189. Moor. 596. 1 Roll. Abr. 632. 1 25. 
4 Rep: 23. oi on Roll. Rep. 311. Cro. Car. 320. 


the 
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the leaſes of baron and feme, of lands the 
inheritance of the wife, or their joint inheri- 
tance by purchaſe either before or after cover- 
ture, by indenture for three lives, or twenty-one 
years, ſealed by the wife and made in their joint 

names, the rent reſerved to both, and to the 
Heirs of the wife, ſhall be good ang] e | 
upon her * her heirs Wal | | 


The following requiſites muſt attend the tranſ- | 
action: the leaſs muſt be by indenture and not 
by deed poll, or by parol (9), in the names of 
husband and wife (7), and commencing from the 
day or from the making thereof. It muſt not 

be diſpuniſhable of waſte, either by expreſs 
words or by conſtruction of law; for if lands 
be demiſed to A. for life, remainder to B. for 
life, &c. the leaſe will not be purſuant to the 
ſtatute; for if A. commit waſte, no advantage 
can be taken of it at law during B. s life 
(o). If there be an old leaſe in exiſtence, it 
muſt be ſurrendered, expired, or ended, within 
a year of making the new one, and there muſt 
be only one leaſe in being either for years or for 
lives (). The ſubject demiſe muſt be of lands, 
or of tenements, or hereditaments, out of which 
2 rent may be reſerved by law, and not of things 
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70 TRACTS, ON THE LAW-OF 


that lie in grant only, as fairs, markets, "ag # 
chiſes, and the like; ſuch lands, &c, muſt have 
been moſt commonly let to farm tor twenty years - 


before the making of the leaſe, by ſome perſon 
| ſeized of an eſtate of inheritance (u); and ſo 
much yearly farm or rent muſt be reſerved, or 
more, as has been moft uſually yielded or paid 
for the lands, &c. during the ſame period, 
And it ſeems that the demiſe of part of the 


eſtate commonly let to farm, with a reſervation 


of the old rent pro rat, is good within the act; 


but if the whole of ſuch lands be demiſed at 


the accuſtomed rent, together with another acre 


at an additional rent, this would not be confi, 


dered a leaſe authorized by the ſtatute, for the 
rent is entire and ifſuing out of all the lands 
85 contained i in the leaſe, ſo that the accuſtomed 
annual rent cannot be ſaid to be reſerved, as 


part of it is made to ariſe out of an acre of 
ground which was never charged with it bes 


fore ( ). 


A grant by copy of court- roll in fee, for life 
or for years, is a ſufficient letting to farm within 


the ſtatute (J); but we muſt obſerve, that tha 


ſtatute daes not warrant or authorize grants by 
copy; and in inſtances 12855 3 have "es 


| (s) Co. Litt. 14: U. "ay 5 Rep. 5. I Co. Litt. 44. b. | 


00 Co. Latt. 44: b. 
granted 
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granted i in ſuch manner as to bring chem within 
the provifion of the act, the leaſe muff not be 
made by copy as uſual, but by indenture (2). 
Gilbert, Chief Baron; after conſidering the ſub- 
ject, draws the following concluſion :—* When 
a man is ſeized in fee of lands in right of his wife, 
or is tenant in tail in his own right, and ſome + 
of his lands have been granted by copy for the 
ſpace, &c. this is a ſufficient demiſing within 
the act to warrant his demiſing them fo as to 
bind the heir. But where a man is himſelf te- 
nant in tail of copyhold lands, or is ſeized in 
right of his wife, he can make no leaſe to bind 
by force of the 32 Hen. VIII. becauſe they are 
not to be made by ſurrender by virtue of that 
act, but by deed indented; and although, by 
licence of the Lord, a leaſe of copyhold may 
be made by deed indented, yet the eſtate is not 
originally fo grantable, to which only the ſta- 
tute extends (a) 


It has "AR determingd; that not only the wife 
and her heirs may avoid a leaſe not made pur- 
ſuant to the ſtatute, but any perſon who becomes 
N poſſeſſed of the eſtate from her,” 5 
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Thus if Baron alone demiſe the wife 8 eſtate, 
and afterwards Dory, 2 a fine, and die, the 
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7 TRACTS ON THE LAW or 
conuſee may avoid the leaſe (5). But if the 


husband and wife in her right and B. are joint 
tenants of lands for the lives of the wife and of 
B., and husband and wife demiſe their moiety 


by indenture for 21 years, and the latter dies, 
B. the ſurviving joint-tenant cannot enter and 


dlefeat the demiſe, as the leaſe is voidable only | 


by the wife, or one who claims in provity of 
"ny which B. does not a a 


0 the leaſes of baron An d ene aye 


not made according to the letter and intention 
of the ſtatute, yet they are not abſolutely 
void againſt the latter, but voidable only by 
entry; fo that if the wife happen to ſurvive her 
husband, and do not determine the contracts by 
entry, or if the or a ſecond husband receive 
rent, &c. the leaſes will be confirmed (d). But 
if leaſes be made by the husband alone, and 
he dies; acceptance of rent by the wife will be 
no confirmation, becauſe ſhe was neither a party : 
nor privy to them Eh. 


(4) 1 Roll. Abr. 398 pl. 50. Cro. Eliz. 216. 2Rep. 77 b, 


Bridgm. . 0 Cro Jac. 417: 


| 00 Br. cui in vita, ol. 1. Plowd. 137. b. Dy. 159. Marg, pl 


35. Cro. Jac. 332. Cowp. 20 
(e)! Br. {Accept ) pl. 6. and (cui in vita) pl. 1. 
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3. 7 he juaband's $ interefl in br 55 e's perſonal 


e/tate. 


Marriage is an abſolute unqualified gift to the 


husband of all the goods and chattels which the 
wife was actually poſſeſſed of at that time in her 
own right, whether he ſuryive her or not (). But 
of ſuch goods and chattels as belonged to the 


wife in autre droit as executrix or amin 


trix the marriage is no gift (g), as ſuch a con- 
ſtruction might prove diſadvantageous to the 
_ ereditors, &c. of the teſtator or inteſtate; how- 
ever, although the marriage does not give the 
huſband the property that his wife is poſſeſſed 
of as executrix or adminiſtratrix, it enables 
him to adminiſter in her right, and conſequently 
to diſpoſe of it by ſale or otherwiſe as an inci- 5 
: dent to ſuch Power: . I 


via With reſped to ſuch part of the wife's perſo- 


nal eſtate as is not in her poſſeſſion, viz. debts 
_ oving to her, contingent'intereſts, portions due 
to orphans in the hands of the Chamberlain of 
London (i), money owing to the wife on ac- 


count of 880 and the HEE of ſuch eſtate, : 


: 2 Moor. 25: = C) Co. Litt. 351. a. 11 Mod. 177. 


9 Cro. 35 318. 2 Black. Rep. 801. 
„ Ventr. 341. Po 
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74 TRACTS" ON THE LAN or 


the marriage is only a qualified gift to the hus- 
band, (i. e.) upon condition that he reduce 
them into poſſeſſion during the coverture, which 


will be effected either by his receipt of the 


money himſelf, or by the hands of another per- 


fon properly authorized for the purpoſe (%); for 


if he happen to die before his wife without re- 
ducing ſuch property into poſſeſſion, the, and. 


not his repreſentatives, will be intitled to it (Y. 


Put if the husband ſurvive the wife, be will in 
that event be immediately intitled to ever y thing 
that belonged to her in poſſefhon (m); and he 

may recover and enjoy ſuch eſtate as continued 


in action at death, as her adminiſtrator, for 
: at own uſe 00 


3 1 40 fin gle women are joint-tenants of a leaſe. 


for years, one of them marries and dies, the 
term ſhall ſurvive to the other joint-tenant; for 
although chattels real are given to the huſband 
ik he out-live the wife, yet the ſurvivorſhip be- 
tween the Joint- tenants was the elder title; and 
after the marriage the feme continued ſolely pot- 
Fefſed, no act being done by the baron to ſever 
the joint-tenancy, and reduce a moiety of the 


term into his c own 8 ke (0). 


© Roll Abr. 342, 350. Moor. 452. Gold. 160. 
(7) Co. Litt. 35 1. b. . 

(2) 1 Roll. Abr. 345. pl. 40. Dyer, 251. 3 Leon. 9. 

| (n) 29 Car. 2. cap. 3. ſ. 25. 1 Roll. Abr. 345. pl. 35. 

) Co. Litt. 185. b. Plowd. 418. b. 1 

. | If 
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If the husband, ſurviving the wife, die be- 

fore he could poſſibly recover the whole of her 
contiugent perſonal eſtate, or ſo much of it as 
reſted in action, his next of kin, and not thoſe 
of the wife, will be intitled to adminiſtration 
(p). And if the wife's relations at the husband's 
death procure adminiſtration de bonis non of her 
eſtate, they will be conſidered truſtees for the 
husband' s next of kin, or ee repreſenta- 
tives (9). 


1 ſeized of a rent-charge in right of | 
ls wife, the rent becomes due, and then the 
wife dies, the husband ſhall have the arrears; 
but if the wife had been the ſurvivor, ſhe, aa 5 
not the executors or next of kin of the baron, 
| would have been intitled to * 9. 


3 the W is allowed to reduce into pol⸗ 
ſeſſion che out-ſtanding perſonal eſtate of his 

wite, and make it his own, it will amount to the 

ſame thing if he diſpoſe of it to another. Thus if 
baron, poſſeſſed of a term for years in his wite's 
right, or jointly with her, diſpoſe of it by a com- 
plete act in his lite-time, the alienation will be 
good. againſt the wife and all claiming under 


5 he p) Hide: the Trads, 47 „ 
0 1P, Will. 378, 381. 1 Atk. _ 3 Alk. . 
* Co. Lit. 2 5 
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76 TRACTS ON THE LAW or 


. her (s). The law is the fame if the wife be in⸗ 


titled to the truft of a term only (2), except 
ſach truſt be created by herſelf prior to the mar- 
riage with the privity and conſent of her husband, 
and then his ſubſequent diſpofition will not be 
allowed in equity to defeat her intereſt; but it 
ſeems neceſſary that he ſhould be privy to the 


tranſaction, or it may be conſtrued a fraud upon 
him, and therefore void (2 ). If, however, the 
wife ſettle her eſtate upon the children of her 
former marriage before the ſecond was in contem- 


plation or in treaty, ſuch ſettlement cannot 


be defeated by a ſublequent husband as fraudu- 
| lent, becauſe no fraud could be committed 


againſt him at the time of the tranſaction, as 
he was not then in conſideration, and the wife 


might be doing a prudent action in providing 
Fg her children by the firſt husband before ſhe 
came under the power and controul of the ſe- 


cond. A., before her ſecond marriage, aſſigned 


over the N part of her eſtate to truſtees, 
as A proviſion for her children by the firſt hus- 
band: queſtion—Whether the tranſaction was 
valid againſt the ſecond? And the court deter- 


mined that the ſettlement y was good . 


0 Co. Litt. 46. b. 351. a. Roll. Abr. 343. pl; 15. 


0 Roll. Abr. 343. Lane, 54. 55. Ch. Ca. 225. Vern. 7, 18, x 


1 Vern. 270. Eq. Ca. Abr. 58. Pre. Ch. 419. 


(20 1 Roll. Abr. 343. pl. 30. 2 Vern. 17. 2 Ch. Rep. 41, 42. 


2P. Will. 533. 2 Frem. 29. 


Gs) 1 Vern. 408. accord. 2 P. n 674. 2 Bro. C. C. 345. 


Husband | 
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Husband poſſeſſed of à ter m for forty years 
in right of his wife, leaſes for twenty, reſerving 
rent, and dies, the wife ſhall have the reſidue of 
the term (y), and the executors of the husband 

the rent, the husbaud's alienation for twenty 

years being a good diſpoſition of the term pro 
tanto for his own benefit, and the rent is not 
incident to the reverſion, the wife being no 
party to the leaſe (2). 


5 If the husband allen the whole of a term of 
which he is poſſeſſed in jure uvoris, upon condi- 
tion that the grantee pay a ſum of money to his 
executors, and then the husband dies, and the 
condition 1 is afterwards broken, upon which his 
executors enter on the premiſes, this alienation 
- by the husband will be a ſufficient diſpoſition to 
bar the wife of her intereſt in the term, it being 
totally veſted in the grantee (a). It ſeems, 
however, that if the condition had been broken 
during the life of the husband, and he had en- 
tered for the breach, and then died before his 
: wife without making any diſpoſition of the 
term, ſhe would have been intitled to it by ſur- 
vivorſhip; and for this reaſon, by re-entry the 
husband was reſtored to the ſame right and i in- 
f tereſt in the term as he was PIO of at the 


05 Plowd. 418. Cro. Eliz. 24, 270-1 1 Roll. Abr, 444 pl. 30. 
(z) Co. Litt. 46. b. Poph. 145. 5 
(a). Co. Litt. 16. b. | 


time 
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time of the grant upon condition, (viz. Jin jure 
#roris; therefore, as he took no other ſtep to 
alter his right in the term, it appears but rea- 
ſonable that the wife's title by ſurvivorſhip 
thould be allowed in this inſtance as in general 
caſes N 5 


A woman, leſſee for years, takes a | busband, 
and he afterwards purchaſes a new leaſe of the 
fame lands for the lives of himſelf and wife, this 
is a furrender in law of the firſt term, and ſhall 
bind the wife, becauſe it amounts to an actual 
diſpoſition of it (c). 1 


FL + leaſe: was granted to baron and feme for a 
term of years; they entered, and then the leſſor 
enfeoffed the husband, who died ſeized in the life 
of his wife, upon which the claimed the term 
againſt the husband's heir. The queſtion was, 
Whether the term was extin cuilied? And it was 


determined, that acceptance of the feoffment de- 


ſtroyed the term, and defeated the wife's title to 
it, and that by the feoffment the husband ad- 
mitted the leſſor's power to enter and make li- 
very, which the leſſor could not do during the 
continuancè of the term; therefore er neceſſilute 
the admiſfion by the Rusband amounted to a 
5 munen of the term 1. 


(5) Bac. Abr. Tit. 3 00 and Feme (c). page 287. 
(c) 2 Roll. Abr. 495. pl. 50. (4) Cro. Eliz. 912. 
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It ſeems that the husband's power of difpofi- 
tion over his wife's contingent perſonal eſtate, 
can extend only to fuch part as he may pro- 
bably become poſſeſſed of during the marriage, 
and not to any part of her eſtate which de- 
pends upon a contingency that cannot poſſibly 
happen during his life. Thus if a leaſe be made 
to baron and feme for their lives, with remain- 
der to the executors of the ſurvivor, and the hus- 
band diſpoſes of the term, and dies, the diſpo- 
ſition will not bar the wife, for during the co- 
verture ſhe had a he i nog and no-in- 
_ * 


Feme foe pofſeſſed of a chattel me is Go 
 fefſed thereof, and then marries, ſhe dies in the 
life of the husband, he having done no act to 
recover poſſeſſion. of the chattel during the mar- 
riage; althought he ſurvived the wife, her execu⸗ 
tors will be intitled to it, the intereſt of the wife 
during the coverture being converted into 4 
mere right by the . which is not 
5 given to 'the husband 0 175 | 


If the husband a no other act to „ diſpoſe or 
ſuck eſtate than merely by zeffament, the right 
of the wife will * the W becauſe . 


; ay co. Lite. 10 b. 1 Roll. Abr. 344. 2 Roll. Abr. 48. 
Poph. 5. 4 Leon. 185. Godb. 139. Cro. Eliz. 841. Hutt. 17. 
2 Wo Co. Lact. 351. & 
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her right by ſurvivorſhip commenced prior to 


the will taking effect to alter the property (g). 


But if the husband be poſſeſſed of a leaſe for 
forty years, and demiſe the lands compriſed in 


it for twenty, to commence after his death, this 


will bind the wife ſurviving for ſo much of the 


original term as is under-let (kh); ſo note the di- 


verſity between an act complete in itſelf, and 
operating in preſent!, and a teſtamentary diſpo- 


ſition that is inefficient before the teſtator's 
: death. | | 


It ſeems, that if there be a diſpute between 
the husband claiming a term in right of his 
wife and another pern relative to their title, 


and they refer the queſtion to arbitration, and 
an award is made in favour of the husband, the 
property in the term will be altered by the arbi- 
trament, and belong to the husband's repreſenta- 5 
tives, although the wife ſurvive him (i). Ac- 
1 cordingly, 1 in Truſlowe v. Yewre (k), it was ſaid 
to have been agreed, that if a controverſy ariſe 

between two perſons about the title to a leaſe 


for years, and they ſubmit the matter to arbi- 


tration, and the arbitrators award that one of 


them ſhall have the term, this is a good gift of 


the intereſt | in it (O. But if the award be, chat 


1 60 Co. Litt. 351. 4. 0) Poph. s. 97. 145.1 Roll. * 


344. Pl. 40. Ii) 1 Roll, Abr. 245.1 Vern. 396. 
(4) 2 Leon. 104. Cro. Eliz. 223. 0 
(7) 12 Aſſ. 25. 14. Hen. 4. 19. 24. 
e the 
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the one ſhall permit. the other to enjoy the term, 
it is no gift of the intereſt 3 


ih \ diſpoſition in law; of the wife's term ibs 
Pe to an expreſs alienation by the hus- 


band; accordingly, it may be extended for the 


debts, and /orfeited for the crimes. of the hus- 
band (mn). But if the husband grant a rent, 
common, &c. out of ſuch term, and die during 


the wife's life, the grant will be defeated. The 


reaſon is, the term being permitted to come to 
the wife entire, ſhe claims paramount to the 
busband by en (n). 


161 is ee that the kad ſue in his own 


ns wife's names for ſuch part of the perſonal _ 
eſtate of the latter as at the period of the mar- | 
riage, or afterwards, could not be recoyered - 


without action. And it is a rule of law, thit if 
the husband die after action brought and judg- 
ment obtained, but before execution, the ſur- 
viving wife, and not the husband's next of kin, 


ſhall be intitled to. the benefit of the judgment, 


and of conſequence to the thing to be recovered 


by it (o); however, the husband may ſue alone 
for all the perſonal eſtate in action that accrued 


(m) Co: Litt. 35 1. a. 1 Roll. Abr. 851. Lane 564. 

(z) Co. Litt. 351. a. Plowd. 418. b. 1 Roll. Abr. 344. pl. 

21. Ibid. 346. pl. 17. 20. 2 Roll. Abr. a 57. pl. 30. (0) Sid. 
$396 1 Keb, 440. * 89. 3 Term. Rep. K. B. 627. 
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to the wife during the coverture (P), and for 
ſuch of her chattels real as they-may happen to 
be diſpoſſeſſed of, and this ſeems to be the moſt 
eligible method for him to adopt. For if hus- 
band and wife are ejected of a term, which he 
enjoyed in her right, and the husband brings 
an ęjectio firmeg in his own name, and recovers 
Judgment, this recovery will effect an alteration | 
in the term, and veſt it in the husband (9) 
contra if he had joined his wife's name in tlie 
ejectment, and ſhe had ſurvived him. In like 
manner, if the husband bring an action in the 
names of himſelf aud wife, to recover a ſum of 
money due to her upon a bond given during the 
marriage, and he die after judgment, it will ſur- 
vive to the wife, and ſhe, and not the repreſen- 
tatives of the husband, will be intitled to a Joe 5 
Jour upon ue i EG). 
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The pr Ae of courts of equity, — nd 
with the legal rule, for the wife will be intitled 
to the benefit of a decree, made in their favour, 
jn a joint ſuit, if the husband die after it is pro- 

nounced, and before the effect HE: it be ob- 
tained 00. 


The 3 of the rule appears to be this 


UO) Owen 82. 2 Mod. 217. 1 Stra. 230. 2 Stra. 726. 
188 Rep. K. B. 616. (7) 1 Roll. Abr. 34. pl. 10. 
Co. Litt. 46. b. (50 I Vern, 396, 2 Vern, 677. (91 Ch. 
Ca. 27. 1 Ch. Rep. 234. 3 Atk. 20. e 
„ e until 
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unt the hueband ſhew an intention to alter the 
nature of his wife's property apd make it his 
own, which is preſumed when "he commences 

an action for it in his own name alone, the right 
belongs to the wife; but when he joins her un- 
neceffarily in the means adopted to recover ſuch 
_ eſtate; no inference ariſes that he intends to de- 
feat her intereſt by the ſubſtitution of his own, 
ſo that his death after judgment, and before ex- 
ecution, will not be owed to e the 1 in- 
tereſt of his wife ON. 


aten poſſelſed of a term for years in jure 
usxoris, with remainder to himſelf in fee, bar- 
gains and ſells the lands compriſed in the term 
by deed enrolled, in conſideration of money, 
and dies ; feme enters, claiming the unexpired = 
term, and the queſtion was, whether ſhe was 
intitled to it? and it was determined in the af- 
firmative. For by the bargain and ſale bs. | 
paſſed but a uſe, and by creation and grant 0 
the uſe, the term which the husband had in 3 
Jure uroris ſhall not paſs, ſo that this being no 
diſpoſition of the legal intereſt of the term, but 
only of a uſe (which, in reſpe& of his inheri- 
tance in remainder, he might well create); this 
was good as to the term, during the life of the 
husband only, and then the wife after his death 
ſhall have the leaſe Ma. it, as if the 
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husband had nth a rent, &c. out of the 
term; but if there had been the words grant, 
aſſign, or any other word which would have 
paſſed the legal intereſt of the term, this would 
| have barred the wife; büt the words bargain 
and ſell, by 27. Hen. 8. c. 16. could have no 5 
operation to raife an uſe, which ſhall be exe- 
cuted in poſſeſſion, but only out of the reverſion: 
of which the husband was ſeized, as the ſtatute 
ſpeaks; and therefore this being a term in groſs, 
whereof the husband was not ſeized, but only 
poſſefſed, the bargain and fale paſſed only a uſe 

at common law, "ad not by virtue of that ſta- 
tute, and then not being executed in poſſeſſion, 
the uſe at common law, which was collateral to 
the land, fell off with the death of the husband, 
who created it, as other collateral charges of 

his would do, and by conſequence, the wifes 
title to the reſidue of the term continues good. 
But if the husband had been poſſeſſed of ſuch 
term in groſs, in his own right, without an in- 

heritance in him, and had made a bar gain and 
| ſale thereof, though this would not have been 
executed by the ſtatute in poſſeſſion, for the 
reaſon before mentioned, yet it would have paſſed 
2 uſe at common law, which would have made 
him a truſtee in equity for the bargainee (). 


Buch is the husband's legal intereſt in, and. 


(= 1 Bae, Abr. Tit Baron and 3 page 288. 
authority 
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— 


authority over, the perſonal eſtate of the vife, 
in poſſeſſion, in action, and in contingency. 
In equity, however, this intereſt and authority 
have been confiderably modified under particu- 
lar circumſtances. A ſettlement made upon the 
wife in contemplation of marriage, and in con- 
ſideration of her fortune, will intitle the repre- 
ſentatives of the huſband, although he die before . 
the wife, to the whole of her goods and chattels, 
whether reduced into poſſeſſion or not, during 
the coverture (0. - The principle is equality 
(viz.) that as the wife has conſented to accept a. 
certain proviſion by ſettlement, ſo the husband in 
conſideration of ſuch proviſion ſhalt be intitled 
to receive the whole of her fortune. : ; 
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ae | by an obligation given to truſtees, 
reciting that his intended wife's fortune amount- 
ed to. about 5007. agreed to pay her annually 
107. for. her ſole and ſeparate uſe, and that if he 
ſurvived her, the ſhould have the power to diſ- 
| pole by will. of 1007. her wearing apparel, watch, 
rings, and jewels; but if the happened to be we 
ſurvivor, then he ſtipulated to leave her 2001. 
and all her wearing apparel, &c. to be at her 
ſole diſpoſal; and for better ſecuring the pre- 
miſes, he agreed to ſettle lands of the aunual — 
value of 12]. upon requeſt, The wife being inn 
\ titled to a debt of 2000. ſecured by bond given — _ 
to her dum fals, the = queſtion was between the. 


5 65 Gib. Eq. Rep. 1 100. % 1 
63 wein, r 
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fing wife and the reſiduary legatee of the 
husband, whether this bond debt, as a choſe in 
action, and not reduced into poſſeſſion by the 
husband, vas the property of her or of the reſi - 
duary legatee; and the determination was in fa- 
your of the ER (3). e 0 


It ſeems to 1 better opinion, that in caſes 
where the proviſion for the wife is not made in 
conſideration of her fortune, or is made in con- 
ſideration of a particular part of it only, the 
husband will not, in the firſt caſe, be intitled to 
the wife's choſes in action, unleſs he ſurvive her; 
and, in the ſecond, to no more than 1 is compriſed 
in the contract. | 
A woman, at the. time of ker mar riage, was 
intitled to 3007. as a portion in her brother's 
lands, ſecured by his bond, 2 ſettlement of a 
farm was made upon her for her jointure, by 
the husband's father and grandfather, which 
ſettlement was expreſſed to be made, in confider- 
ation of 100ʃ. paid to the grandfather, as the 
wife's marriage portion, which was accordingly 
paid by the brother. Queſtion, Whether the 
wife ſurviying the husband was intitled to the 
remainder of the bond debt? And the Chancel- 
lor, on appeal from the Rolls, was of opinion 
in fayour of the wife, unleſs it appeared upon a 


0 Forreſt, 168, 


trial 
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trial at law, which was directed, that the husband 
was intitled by agreement to the remaining 2007. 
| ſecured by the bond; and his Lordſhip faid, 
that if the ſettlement had been in conſideration 
of the whole portion, and had been equivalent. 


to it, that would have amounted to an agree- 
_— that the husband ſhould have bad it (a). 


. intitled to a PU BY j= 3008. a 
year under a marriage ſettlement, having ſur- 
vived her firſt husband, takes another, but pre- 
vious to the marriage a ſettlement was made, by 
which, in conſideration of ſuch intended mar- 


riage, and for providing and ſettling a compe- 


tent jointure and maintenance for the. wife, and 
for making a proper proviſion for the children 
of the marriage, certain eſtates were conveyed EW, 
to truſtees for thoſe purpoſes, a further ſettle- 
ment was made by the husband of 40007. The 
husband died before the wife, at which time an 
arrear of 1098/. being due in reſpe of the rent- 
charge, a queſtion aroſe, whether the wife was 
intitled to that ſum? And it was determined by 
Lords Commiſſioners Bathurſt and Aſton in her 
flavour, upon the principle, that a mere ſettle- 
ment on marriage was not competent to create a 
gift to the husband of his wife's perſonal eſtate, 
but that; in order to intitle him to it, there muſt 


(e) Pre. Ch. 64. 
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bean agreement, either expreſs or implied (a). In 
Blois v. the Counteſs of Hereford (b), a provi- 


ſion was made for the wife, and no notice taken 
of her perſonal eſtate, and yet a decree was made 
in favour of the husband's repreſentative; the 
Lord Kerker obſerving, ** that in all caſes where 
there was a -fottleniont. equivalent to the wife's 
portion, it is to be intended that he is to have 


the portion, although there be no agreement 


for that purpoſe.” But this didum and caſe ſeem 
to be over-ruled by that ſtated laſt preceding it; 
and Lord Commiſſioner Aſton, in reterring to 
Blois v. Hereford, ſaid it was a ſtrange report. 


In the above caſes, we muſt notice that the ; 


ſettlements were made before marriage, at a time 
when the wife had a legal capacity to contract 
with her husband i in reſpect of her property; if, 


therefore, an actual agreement be neceſſary to 


give: the husband the choſes in action, & c. of the 
wife, in conſideration of the proviſion made by 
him for her, as the principal authorities appear 
to require, it ſeems to be a conſequence that a 


ſettlement made aſter marriage will not intitle 
the repreſentatives of the husband to ſuch eſtate: 


in preference to the wife. Upon this reaſoning 
Lord Hardwicke ſeems to have pronounced his 
e (0 Lanoy v. the Duke of A ww og ) 


(a) Ambl, 692. See alſo 2 vel. Jun, FRY 2 Veſ 676. 
(6) z Vern. 501. 0 2 Atk. 444. 5 


== vo 
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chat although the husband on acceſbon to an 


increaſe of fortune in right of his wife, in con- 
ſideration of it made an additional proviſion for 
her by ſettlement after” marriage, his repreſen- 


tatives were not intitled to the choſes-in action 
belonging to her, which were outſtanding at his 


deceaſe, upon the principle, that the ſettlement . 


was voluntary, and the wife at.the time of 
making it under the diſabihty of eoverture (d); 
for the ſame reaſon, any extra judicial agreement . 
entered into between the husband and wife, re- 


n to 25 = operty, wu be of no effect wha 


II the We be obli bs to Ne to a court 
of equity to recover the choſes in ation of the 
 roife, that court will not interfere, unleſs he 
will ſubmit to diſpenſe equity before it be admi- 
niſtered to him, - (viz. ) it will not act on his be- 
half, unleſs he ſubmit to make a competent ſet- 
tlement upon the wife, when no ſettlement has 


been made (7); but if the wife conſent in court, 


or being abroad, before proper commiſſioners 
there, that the husband ſhall receive her for- 


tune, he will be ordered payment of it accord- 


ingly (g). This ſeems to have been ſtrongly ad- 
hered to by a decree of Lord Hardwicke: a peti- 
tian was e Cae on e af husband and ww, * 


7 Ibid. 4 0 4 vet Jon 15. 
Cf 2 P. Will. 641. 3. P. WL 12. 202.  -- 
(g) 2 Atk. 67. 2. P. Will. 638. 2 Veſ. 60. 2 Bro. C. C. 663. 
3 bro. C. C. 195. 565. Vide z Vel. 579. contra. 
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that 860. left by will in truſt for the wi ife and 
ier heirs, tu he laid out in the purchaſe of lands, 
might be paid to the husband, inſtead of being 


To ſo inveſted and it was directed according to 


the prayer of the petition (hk). It, however, 
the wife b&the ſuhject of a foreign ſtate, by the 
law of which. the husband would be intitled to 
the whole of her property, without making any 
proviſion: for her, this circumſtance will render 
her conſent to the husband's eee, for her N 
fortune ee (). ; 


5%. * & 
» 444 \ * 
55 8 
4 
„ . * 
3 * 
* * 


The equi ) of the wiſe to 1 the Wed 
to make a ſettlement is merely perſonul. Ac- 
cordingly, if ſhe be intitled to an equitable in- 
tereſt, and dies, leaving a husband and children, 

the latter being unprovided for by ſettlement, 
and the husband files a bill to recover ſuch in- 

tereſt, the children cannot 1 Ring. to make. 
| proviſion: for . out of it * | 


The Nan: is, in mm intitledd to che 0 
annual preduee of his wife's property, whether 
he ſubmit:. to make a. ſettlement upon her or 
not, as a recompence for her maintenance in 
the mean time (I); and in caſes where they are 
not legally ſeparated, if the husband be willing, 
and offer to maintain her, but ſhe refuſes to re- 


00 5 Atk. 71. 00 3 Veſ Jun. 323. 05 Ambl, 50g. 
- (1) 2 vel. 562. 


ſide 
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ſide with him, and he applies for the intereſt of 


her fortune, although ſhe may reſiſt the applica- 


tion, the court will order payment of it to 


him (m), except in caſes where he has miſbe- 
| haved himſelf, as in inſtances where he has re- 


ceived a conſiderable part of his wife's portion, 


ſo as to leave but a ſmall part remaining, 


and then refuſes to make an adequate ſettlement 
upon her; in ſuch inſtances, Lord Hardwicke 


| faid, the court would not only ſtop payment of 
the reſidue of her fortune, but even prevent the 


husband from receiving the intereſt of that re- 


ſidue, that it might accumulate for the wife's 
benefit (2); and in (9) Like v. Beresford; the 


husband having eloped with and married a ward 
of the Court of Chancery, both the principal 
and intereſt of the wife's fortune were directed 
to be ſettled upon her, for her ſole and ſeparate 


uſe, d uring the joint lives of herſelf and hus- 


band, with a contingent intereſt in his favour, 
upon the event of his wife's death during his 
life without iſſue, and making any appointment 
of her property; and this ſettlement was di- 
rected and enforced; although the husband hat 


made a previous aſſignment of ſuch B es we 
2 n eee 1 — 


1 he was can 8 at Jaw 4 property 5 
of the wife, equity will. not inter fere to hes 


( 4 Veſ. Jon: 15. 20. ys. (n) a IT 
00 3 Veſ. 895 506. 


f „ 
KY. 
_ 
* 4 
_ 
4 
#4 
5 
4 by 
{0 
#4 
1 
0 bi 
/ » 
..* 
* 
Uo 
PAY 
1 
{5 
Ed 
1 "A 
p kd 
g | 
5 i ” 
"1 If 
— 
2 
F 
a wes 
* 3 
14 
4 
4 
9 
27 
4 8 
* 
- | 
£4 
334 
d 1 
{ A 
£ 4 
S 
,0v 
. * $4 
wy 
f * 
1 
1 
1 
* 
6. 
5 
1 
\ 
& 
* 
4 
\ 
g 
i 
1 


him 


— riqaqiots Find — 


1 
15 
i 
# 


CEE I OE aan eye To A IONS 


93832 


8 r 
* — — . * 
e 5 


notis. Cox's Ed. 5. (.) 2 Atk. 417. 


92 TNACTS ON THE-LAW OF 
him from exerting that right (p); however, the : 
Court of Chancery has reſtrained him from pro- 
ceeding in the Eccleſiaſtical Court to obtain his 


wife's portion, from the inability of the latter 


court to compel a ſettlement (9); but if the de- 


mand be purely equitable, the claim of the wife 


is ſo ſtrong, that payment of the money due to 
her into court, or payment by her truſtee after 


bill filed (7), or an alienation of it by the huſ- 75 


band, either voluntarily or for valuable conſider- 


ation, will not defeat ſuch right. It is true, - 
that in Worrall v. Morlar, and Buſhman” v. 


Pell (s), Lord Thurlow inclined to the opinion, : 


that the wife's equity would not prevail againſt 
tie aſſignee of the husband for valuable con- 

ſideration, but that opinion ſeems to have been 

' ſhaken, and upon principle. In Jeuſon v. 


Mouljon (t), Lord Hardwicke refuſed to order 


payment to the huſband's aflignees for valuable, 
conſideration of perſonal eſtate, to which the 
wife was intitled under her father's will, and 
recommended them to agree to a ſettlement of 
part of the money upon the wife aud her chil- 
dren, which was aflented to, and done accords. 

ingly—his Lordſhip obſerving, „that he laid 


great weight upon the affignment comprehend- 
ing the whole of the wife 8 on and that if 


0p) 2 Atk. 420. 514. 75 Will. 641. 1 vel. * 3 | 


c. C. 195. (7) Pre. Ch. 548. 2. Atk. 420. Toth. 114. 


1 Atk. 491. Py (r) 4 Veſ. Jun. 15. (s) 1 P. Will. 459. in 


he 
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he allowed that practice to prevail, it would trip 
up all the care and caution of the court; for a 
husband then would have nothing to do but to 
take up money of a third perſon, and though 
neither he nor the lender knew exactly at the 


time what the fortune was, yet he might aſſign 
it over, and ſo defeat the care of the court en- 
tirely.” This opinion of Lord Hardwicke was 


adopted by Lord Northington, in (u) Maſon 
v. Wenman, and in (r) Like v. Beresford, 
G) Pryor v. Hill, and (2) Macaulay v. Phit- 
lips, the court gave opinions agreeable to thoſe 
of Lords Hardwicke and Northington. In the 
caſe laſt referred to, the Maſter of the Rolls ex- 


preſſed himſelf to the following effect: Many 
caſes upon this point have been before me, 
which have put me under the neceſſity of con- 
ſidering very much the right of the wife, and 1 
am clearly of opinion, the doubt reſpecting the 
aſſignment of the husband, for a valuable con- 
ſideration, of the wife's equitable intereſt, was 
not well founded, with the ſingle exeption, per- 


haps, of a truſt of @ term for years of land, 
upon which, perhaps, there may be fome doubt; 
but ſubje& to that, I am clearly of opinion, an 


aſſignment for a valuable conſideration will not 
bar the equity of the wife, and it would be 


; (a) 1 P. Will. 459. in notis, Cox ed. 5. 
O& 2 Vel. Jun. 511. 0% 4 Bro. C. © 139. 
e Jun. 19. 
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ſtrange if it did; fince in the courts of law, with 


regard to an action brought againſt executors by 


the husband for a legacy due to his wife, it is 


determined, that an action does not lie, and the 


reaſon given is, that it would totally defeat the 


wife's equity. It would be whimſical then that 


the aſſignment by the husband, for valuable 
conſideration, ſhould put that aſſignee in equity 


in a better ſituation than the husband himſelf 
is in at law. The guard of this court, upon 
the wife's intereſt, would be very ſingular, if 


the husband, not being entitled at law, might 


aſſign it for a valuable conſideration to another 
perſon, who would be entitled in equity. Iam 
clearly of opinion, it was only a doubt (a), and 
it never was decided that the husband could by 
ſuch aſſignment, or * other ras deprive 
her of her e | | 


* 


The b wins the FRI of a term is proba- : 


bly made an exception to the rule, depends upon 
the diſpoſition of ſuch a term being good at law, 
and in order to preſerve an unity of decifion in 
both tribunals (5); for the ſame reaſon it ſeems 
that an aſſignment by the huſband of his wite's 
mor 3 term will bind her w 


LI 7 


(903 f. Will 199. 2 Atk. 207. 549. I Bro, 4 044. 51. 
(=) 1 Vern. 7. 4 Veſ. 19. ſuprä. 2 Atk. 11. 
(e) 2 Atk. 207, 
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1 wife's equity for a ſettlement ; however, the 
better opinion ſeems to be, that. the alienation 
muſt be for value, the court leaning as much as 
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It appears to be a queſtion not quite ſettled, 
whether a voluntary aſſignment of the wife's 


choſes in action, or contingent perſonal eſtate 


by the husband, will change the intereſt. in them, 


and impart a title to the aſſignee, ſubject to the 


poſſible to protect the intereſts of married wo- 


2 


Align i in b are alfo boil 8 this od 
of the wife to have a ſettlement made out of her 
fortune. If the husband, therefore, become a 
bankrupt, his aſſignees will be obliged to make 
La for the wife, before they will be per- 
mitted to receive her property; and the reaſon 
is, that as the aſſignees derive their title from 
the bankrupt, they muſt be confidered preciſely 
in the ſame light with him, and ſubject to ſuch | 


equity or claim as other perſons have upon him, 


in reſpect of any part of his eſtate (d). If the 

husband can procure the debtor of the wife to 
pay the money, ſo as to render his application to 
a court of equity unneceſſary, there is no caſe in 
which it has interfered in favour of the wife; for 
in theſe inſtances there is no opportunity for the 
Court to impoſe equitable terms upon the huſband, 
as he does not er apy: er On himſelf (f T- 


(a) I Aids 280. 4 A 208. 549. 3 e Ca, 44. | 


. (e 1 P. Will. * 2 Veſ. 9 7 60. ws Jun. 166, 481. 
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* 


Sxcoxp-In treating upon the ſecond head of my 


Jubjett, J. ſhall purſue the method 1 have adopted 
in — idering the Joc 4 


= The inter f that the 1 gives the wife in the 


— d's real fates, 


D 


wa 


Dover is the proviſion that the law has made 


for the ſupport of the wife, and the nurture and 
| education of the younger children @): 


The ſubject naturally falls ander. a five-fold 


_ conſideration: firſt, who are entitled to dower— 5 
ſecond, of what eſtate third, in what manner 
—fourth, the remedy for it—and, fifth, nw 
it may be ne of a | 


irt. Who are intitle to Dower. 7 


In order to entitle a ifs to this legal. provi- 


fon, the muſt be the aRual wife of the man at 
the time of his death (k); thus, if ſhe live a-part 

from him, under a ſentence of divorce, a winculo 
matrimonii, the will be barred of dower, becauſe ; 
the ph e, legally diſſolved at the man 7 


by f 1 P. Will. 458. 1 Vel. 338. 
C) Bra, lib. 2. C. 39. ſeQ. 4. Co. Litt. 30. 2 Black. Sun. 


130. (4) 1 Leon. 53. Perk. 08. 4. 
Jeath 


BARON AND FEME. | 97 


death (i); ſed contra, if the divorce be a menſd 
& thoro, except for adultery (k), for the mar- 
riage contract ſtills remains in force. 


A marriage duly ſolemniſed where the parties 7 


happen to be; though not in England, will in- 


title the widow to dower, as in Scotland, or in 


parts beyond the ſeas, for ſuch marriages are 
valid (Y). And in Compton v. Bearcroft, on ap- 
peal to the delegates (m), a marriage in Scot- 
land between two Engliſh ſubjects, the appellant 
being under age, and having eloped with the 
reſpondent without the conſent of her — 
was held good, 5 


The widow RY be above nine years old at 


the husband's death, or ſhe will not be intitled 


to dower. The reaſon aſſigned is, guia Junior 


non potęſi dotem promereri neque virum ſuſti- 


nere (); but this doctrine of nonage is applica- 
ble to the wife only, for though the husband be 


under the age of nine years at his death, the wife 


having then attained that age, ſhall be endow- _ 
ed (o). It is not ene, chat the woman 


60 2 Black. Com. 136. e 
00 13 Edw. 1. cap. 34. 10 Edw. 3. 15. Co. Litt. 32. 4. 


18 Edw. 4. 10 Godb. 145. (1) 2 H. Black. Rep. 1454 


(m) 1 Dec: 1768; 1 75 
0 Litt: fe. 36. Co. Litt. 33. a. 1 Roll. Abr. 675. 
(0) Co. Litt. 33+? a. 
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ſhould be nine years old at the time of marriage, 
for if the were then of the age of ſeven years 


only, aud ſurvived nine at the husband's death, 


the would be intitled to dower. A. marries B. 


of the age of ſeven years, and aliens his lands 


of inheritance, B. arrives at her ninth year, and 


her husband dies; ſhe thall be endowed of the 
lands e ( 2 


As the wife will be intitled to dower at ſo 


early an age as nine years, ſo ſhe will be inti- 
tled to dower, although the marriage take place 


in the hundredth year of her age, becauſe the 


law cannot fix upon the preciſe period when her 
eapability of having iſſue determines. Sir Ed- 


ward Coke mentions an inftance within his 
knowledge, of a woman having a child after ſhe 
attarhed her ſixtieth year GY. 8 Ct; 


If the" wiſe elope from her husband and live 
with an adalterer, or if ſhe be taken away by 
violence, and afterwards confents and remains 


with ſuch a perſon, this will forfeit her right to 
dower. But if he be reconciled to her without 


coercion, and permit her to cohabit with him, 


her right to dower will be revived (r). If the 


| | 0 Co. Litt. 33. 5 

(90 Co. Litt. 40. a and b. 1 Roll. Abr. 675. pl. 10. 
(r) 1 Roll. Abr. 680. pl. 20. 2 Inſt. 435. Co. Litt. 32. a and 5 
b. Perk. ſect. 305. 354: F, N. B. 0. 13 Rep: 23. 


relations 


1 
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relations of the husband detain him from his 
wife, ſo that ſhe is ignorant what is become 
of him, and they pretend that he is dead, 
and procure his wife to releaſe all marriages and 
Intereſt that ſhe may have in him as her hus- 


( 


band, and, moreover, perſuade and induce her 
to marry again, ſhe having no notice of her hus- 


band being alive, although the man with whom 
the cohabits have notice of her husband being 


living, and although ſhe in truth lives in adul- 
tery with ſuch man, ſhe will not forfeit dower, 
becauſe non reliquit virum ſponte, as mentioned 
in the ſtatute of Weſtminſter the ſecond (s). 


Hence it ſeems that CY was no forfeiture 
of dower at common law. 


Husband attainted of treaſon, or petit trea- 


ſon, the wife ſhall not have dower (4), except. | 


in caſes expreſsly provided for by act of parlia- 


liament . (u), and in caſes. where the attain- 


der 1s reverſed for error (w). But if the crime 


were mispriſion of treaſon, murder, or felony, - 


the wife may claim dower, the rigour of the 
common law being mitigated by the ſtatutes x re- 
ferred to in the notes (x). 


| (5) 13 Ed. 1. Cap. 34. Roll. A 680. 3 30. 
(5 Stanf. pl. Cor. 195. 2 Black. Comm. 130. Co. Litt. 37. a. 


392. b. (a) 5 Eliz. c. 11. 18 Eliz. c. 1. s and 9 Will. * 5 | 


c. 26. 15 Geo. 2. c. 28. (ww) Moor. 639. (x) 1 Edw. 6. c. 
13. 5 and 6. Edw. 6. c. 11. et vide Co. Litt, 392. b. 


H2 55 
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he rule of the common law was founded in 
tenure, (viz.) the condition annexed to feuds, 
that the commiſſion of ſuch crimes by the feu- 
datory ſhould be a forfeiture of his eſtate. How- 
ever, by the common law, if the husband com- 
mitted ſuicide, and was found felo de ſe, his 
wife would be intitled to dower (y), becauſe the 
act did not amount to a forfeiture of the baron's 
freehold, or lands of inheritance; and forfeiture 
for felony accrues only upon OL which 
cannot hopper to a felo de 8 (S). 


Tf the feme be an alien, the wil be l 5 
from dower, except ſhe be queen conſort, or 
married by licence of the king; for by policy of 

law, no alien is capable of holding lands (a). 
Thus if a man marry an alien, and then diſpoſe 
of his lands, and the wife is made denizen, and 
the husband dies, ſhe cannot be endowed of 
the eſtates ſold, becauſe denization. has no re- 

troſpect, and her capacity to be endowed origi- 
nated from the cireumſtance of denization alone. 

The law would have been otherwiſe if the wife 

_ had been naturali: ed; for naturalization unqua- 
lified has reference to the time of the party's 

birth, and places him or her in moſt reſpects in 
the ſame ſtate as if actually born within the 
kings allet lance ON | 


00 Plowd. . 0 3 Toft. ve; 1 2 Black. Ca I 31. 
(6) Co. Litt. 33. a. x Black. Com, 374. 


. „„ 
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By a ſpecial act of parliament not printed, it 
is provided, that thenceforth all women aliens, 
who ſhould be married by licence of the” king, 
| ſhould be intitled.to dower in the ſame manner 

as FEGgl: women 00 Bout 


5 Fene Attsigsen of felony cannot, during the 
_ continuance of the attainder, claim dower. Thus 


if the husband diſpoſe of his lands, and his wife 


is afterwards attainted of felony, her title to 

_ endowment ceaſes; but if the obtain pardon be- 
fore the huſband's death, her right is- revived, 
and ſhe may claim doyer in the lands ſold (d). 


1 Outlawry of the husband in treſpaſs, or in any 
civil action, attainder of hereſy, or excommuni- 


cation, vill not defeat the wife's right to dower, 
for neither forfeiture of lands, nor corruption 
of blood, is effected thereby (e); and Sir Ed- 
yard Coke aſſerts, in the paſſage of his Commen- 


tary laſt referred to, that the husband's attaint 


in premunire ſhall not bar his widow of dower; 
although his lands and tenements, goods and 

chattels, are forfeited to the crown from the 
conviction (/). Perkins, in his chapter upon 


85 Dower 8), makes A quere if the wife mall be 


L (05 I Roll Abe: 75. bl 20. 
9055 (4) Co. Litt. 33. a. innotis, 14 Ed. 


0 Perk. ſec. 388. Co. Litt. 31. a. (f) Co. Litt. 31. a. .1 Inſt, 129. 


(2) Sect. 365. 85 


n © allowed 


i 
y 


102 

allowed dower in caſe the husband lies ſick in 
his houſe, where he and the wife are both dwel- 
ling, and ſhe. refuſes to come near him during 
his illneſs; it ſeems, however, that a plea of 
this kind would not be permitted to deprive her 
of this legal proviſion, as the offence amounts 
to no mare than a defect in attention and duty 
to the husband. 0 
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7 Fouis in p RO and while inſane, kills her 
husband or ſome other perſon, ſhe. ſhall never- 
theleſs be intitled to dower, the act not being 
imputable to her: as a crime, or as felony, for 
want of underſtanding at the time 00 its pens 
5 tration Wo. | 


By the emmon the which differ ed from. the ; 
civil, the marriage of an idiot or lunatic was 
conſidered valid, and conſequently the wife in- 
titled to dower; this rule, however, does not 

ſeem to have been adopted by more recent de- 

: eiſions, which have declared void the marriages 
of lunatics entered into during the period of 

lunacy (i); . fortiori, the marriage of idiots muſt 


be invalid, as they are equally incapable of en- 5 


tering into contracts as lunatics pro defectu 
animi. And it is pr ovided by the Fe of the 
15 Geo. II. c. 30. That the marriage of lunatics 
and perſons under phrenzies (if found lunatics : 


( Perkins feet 365. 0 Morriſon's caſe corn del 


* 


under 
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ue a commiſſion, or committed to the care 
of truſtees by any act of parliament) before they 


are declared of ſound mind by the Lord Chan- 
cellor, or the majority of fuch, t an 
Noe Von | 185 


. WHAT ESTATE. 


The widow is intitled to be endowed * of a 
third part of all lands and tenements of which 
her husband was legally ſeized in fee-ſimple or 
fee-tail at any time during the coverture, and 
of which any iſſue ſhe might have had, might 


by ra have been heir 7 


we auftcating th this pr ropoſitien, I mall 5 
the e 2 ts of it in the order wm ariſe, 


1. of a third nave of lands and 8 


Under theſe words dower may be claimed out of | 
all corporeal hereditaments, and out of all incor- 


poreal hereditaments that ſavour of the reality, 


(i. e.) which iſſue out of corporeal ones, or 
which concern, or are annexed to, or may be 


exereciſed within the ſame; as rents, eſtovers, 
common appendant, or in groſs (if certain), 


ad vowſons in groſs, fairs, bailiwicks, profits of ä 
par en * of Or es: woods, 


® 2 Black Com, 1 1 31. Litt, ſet, 36 53. ren ea, 301. 
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and tlie like (1). But if a common be ſans 
nombre, (i. e.) without ſtint, the wife ſhall not 
be endowed ; for as the heir would have one por- 
tion of the common, and the widow . another, 
and both without ſtint, the common would be 
doubly ſtocked, which would be inconvenient 


4 I TORE es, 


It was ad; adged at the period when caſtles 


were built, and holden for the protection and de- 
fence of the kingdom, that they ſhould not be 


ſubject to dower, the law in this inſtance prefer- 
ring- the public good to a private individual 


claim. Alſo if a meſſuage or dwelling-houſe 
were caput comitatus five baronice, the widow 
' was not intitled to dower; but this doctrine ex- 
tends only to baronies by tenure, and not to mere 
titular baronies, created at this day (n). 


Of a mere annuity granted to the husband 85 


and his heirs the widow ſhall not be endowed, 
| becauſe it is a perſonal demand only, a mere 
charge upon the perſon of the grantor, and 

does not iſſue out of any lands or tenements 
(o). But if a rent-charge be granted to the 
husband and his heirs, | 1 before diſtreſs made 


0 2 Black. Cont. 11 3. Perk. ſeck. 342, 1+. ea K 32. ON 


(in) 2 Black. Com. 132. Co. Litt. 32. a. Perk. ſ. 341. | 
2 C9. Litt. 31. b. 1 Lord Raym. 72. 3 Lev. 401. 8 * 
(e) Co. Litt. 32. a, 1 


he 
1 
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he die, and then the widow brings a writ of 


dower againſt the heir, he cannot ele& in pais 


to conſider the rent as a mere perſonal annuity 


to defeat ſuch claim; yet if the heir had brought 


a writ of annuity, and recovered judgment prior 
to the widow, it ſeems the rent-charge would 
have been converted into a perſonal annuity 


only, out of which the widow could have claimed 
no dower (v); for by recovery of judgment, in 


this action the lands are for ever nee of 4 


\ 


00; Tr er 


T bers d is an exception to the generality of the 
50 65 propoſition relative to the ſeiſin of the 


husband giving the wife a title to dower; for 


in the caſe of an erchange, the widow ſhall not 
be endowed both of the lands given and taken 


in exchange, but ſhe may elect of which ſhe 


| had rather take dower (7); /imiliter, if a hus- 
band ſeized of a rent-charge in fee, purchaſe 

the inheritance of the lands out of which tbe 

rent iſſues, the widow may ele& of which the 
will be endowed (s). Alſo if the husband make 

: a feoffment in fee, reſerving a rent, the may 

_ elec to be endowed either of the lands or of the 
rent; if of the former, ſhe ſhall hold them diſ- 


n of Ye latter ©. But if there be lord 


GG Co. Lite: 1 144. b. 


00 TY ſec. 219. 00) Co. Litt. 31. b. Perk. ſed. 319- | 


* Perk, ſec, 320. | 5 Ibid. ſe, 32ʃ. 
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and tenant by fealty and rent, and the lord mars 
ries, and then the tenaney eſcheats by the death 
of the tenant, the widow cannot elect between the 
ſeigniory andthe tenancy, becauſe the former was 
; determined by act of law; if, however, the te- 
naney were recovered from her by an elder title, 
the ſeigniory would be revived either in the 
', Whole, or in part, for the widow's benefit. And 
note the difference between the act of law and 
the act of the party; for if the ſeigniory had 
been extinguiſhed by the act of the husband, as 
by his purchaſe of the tenancy, the widow would 
have had OE to elect 6 5 1 


The peried for the wife to make clnftion.i is at. 
the husband's death, and not ſooner; accord- 
|  ivgty, if husband and wife exchange the lands 
of the wife for others, and then they convey 
away by deed and fine the lands taken in ani 
change, the widow will not be bound by the ex- | 
wy e but mop enter _ her eſtate 9 = 


The widow by the Se lo of e is 
not intitled to dower, or to ſpeak more properly 
to Free- bench, in lands holden by cuſtomary te- 
nure, ſo that her right to free-bench (if the 

claim any) muſt be grounded on a ſpecial cuſ- > 
tom G05 and although the widow 1 is e in- 


5 00 Perk. FR 320, 321. «This Abr. 40 b. 


(* Leon. 285. (69) Gib. Ten. 202. Rep. 22. FR 5 
i 5 titled 
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titled to no more than a third part of her huſ- 
band's freehold eſtate as dower, yet a cuſtom 
that ſhe may have a maiety, or three parts out 
of four, or the whole, or even a leſs than a 
third, will be valid (z). Thus by the cuſtom of 
gavelking, the widow is intitled to a moiety ſo 
long as ſhe continues chaſte and unmarried, 
which cuſtom ſhe cannot waive and reſort to her 
third at common _ Ow enim "_ ; 
men 8 85 e 


2. & which the e Was ſeized in fee-ſi fmple 
or Wn at * time during 4 the coverture. 


— 


of a el 6G ö Io a the * can- 
not be endowed, for the law requiring a legal ; 
ſeiſin in the husband to intitle the wife to dower, 
a mere eguitable ſeiſin in him will not be ſuffi- 
cient for the purpoſe, a truſt being ſynonimous 
to a uſe at common a laws of which the widow v was 
not mc (c). 


On the 9250 — if che | hoftand's of eſtate | 
be ſubject ta a mortgage in ſee, during the whole 
period of the coverture, the widow will be barred 
of dower (d). But in caſes where the husband 


(=) © Co. Litt. 33. b. Firzh, Nat. Sos” I 50. Cro. Eliz. 415- 55 

Dyer, 192. | 

(a) 8 Robint Gavelk 159. 179. Cro. Eliz. 121, 1 Leon 62. 
| (4) Pre. Ch; 336. Forreſt. 138. f 


(c) Perk. ſe. 349+ 4 Rep. 1. b. W 1 Bro. C. C. 328. 
8 Zo > 4. DA - 
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eſtate is ſubject to a term for years only, the law 
admits of ſeveral ſhades of diſtinction relative 
to the widow's title to dower. Thus at law, if 
the husband let his lands before marriage for a 
term of years, the widow will be intitled to 
daover of the reverſion, with a ſtay. of execution 
during the term, for the husband was ſeized-of 
the inheritance during the marriage, and if a 
rent be reſerved: upon ſuch grant, the widow 
will be intitled to a third part of it (e); but if 
the husband demiſe to another for / ife previous 
to the coverture, with or without rent, and die 
before the leſſee, the widow will not be intitled 
to dower either of the reverſion or of the rent; 
not of the reverſion, becauſe the husband had no 
legal ſeiſin during the marriage; nor of the rent, 
be it did not iſſue out of an eſtate of inhe- 
ritance (f). But if leſſee: for life demiſe to the 
leſſor and his heirs, or the heirs of his body, 
ſor the leſſee's life, and afterwards the leſſor die, 
living the leſſee, the widow of the leſſor ſhall 
have dower, becauſe the demiſe to him by the 
leſſee amounted to a ſurrender of his the leſſee's 
| life-eſtate, and let in the reverſion, ſo that the 
leffor became ſeized of the inheritance during 
* coverture (8): —Agajn; Pr 
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If the husband's eſtate be ſubject to a mort- 
gage ſecured by a term of years, the widow will 
be intitled to dower as againſt the heir or deviſee 
of the husband, on keeping down a third part 
of the intereſt, or on paying a third of the 
principal; but with reſpe& to the mortgagee the 

widow muſt neceſſarily diſcharge the whole of 
the debt, and on that event ſhe will be intitled 
to hold the eſtate until nn made of W 
ſhe has overpaid. 


If a term be ſatisfied and out- ſtanding, the 
widow will be intitled to dower immediately 
againſt the heir or deviſee (½); contra againſt a 
purchaſer of the eſtate for a valuable conſidera- 
tion; and upon this reaſoning, that dower being 


conſidered the widow's ſole proviſion for herſelf | 


andchildren, is favoured in law, and will therefore 

prevail againſt the claims of heirs and mere vo- 
lunteers; but this inclination of law will not 

extend to injure the juſt rights of bond fide 
purchaſers, whoſe claims are. at leaſt equal, in - 
juſtice to thoſe of widows in reſpect of dower; 
therefore the aſſignment of a ſatisfied outſtand- 
ing term in truſt to attend the inheritance for 
the benefit of a purchaſer, will poſtpone the 
wife's dower n the continuance of it, ſo 


. a1 Pre. Ch. 133. 241. 1 P. Will. 137. 


that 
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that if a number of years remain — 
the widow ho be NY barred of dower 0). 


hs tenant in tail general, makes A feoffment 


in fee, and retakes an eſtate to himſelf and wift 


in ſpecial tail, the wife dies, A. marries again, 


has iſſue and dies, the ſecond wife ſhall not be 
endowed notwithſtanding the iſfue is remitted to 
the general tail, becauſe the husband was ſeized 
of the eſtate in ſpeeial tail only during the oo- 
verture between him and his ſecond W ell 


| * 


Mise the law does not require an afual 


ſeiſin in the husband, (i. e.) poſſeſſion of the 
lands, to give the widow a title to dower, a 
ſeiſin in law is ſufficient (7); for the wife is ſup- 


poſed not to have the power of compelling her 


husband to obtain poſſeſſion of the premiſes; 
therefore a mere deſcent of lands of inheritance 
upon him during the marriage, will intitle the = 
wife to dower, an entry by the husband not 
being oe 0)" af [ok looped 


Aud node the difference between a right's of 


entry neceſſary only to complete a title in law in 
the huſband, and a mere right of uy 0+ 


( Show. Parl. Ca. bo. 2 Atk. 208. Pre. Ch. hs 
V Perk. ſect. 302. Co. Litt. 31. b 
(LD) Perk. ſect. zog, 371, 372. 
(in) Co. Litt. 31. a. Gilb. Dow. 391. 


maining . 
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maining in him during the coverture; for if a 
man be diſſeiſed before marriage, and then 
take a wife, but dies before entry, his widow 
will not be intitled to dower, for he was not 
ſeized of the inheritance either in deed or in 
law during the coverture (n). The law is the 
_ fame in caſes of abatements, non-entry for con- 
ditions broken, non-entry by the huſband on 
lands taken by him in exchange, and non- 
entry upon, or execution not ſued of, lands reco- 
vered by judgment at law. (o). And it is faid to 
have been determined, that if a man bargain 


and fell his lands to another and his heirs by - 


deed indented and inrolled fubject to a condi- 
tion, and the bargainor afterwards marries, and 
then the condition is broken, the huſband dies 
before entry, the widow ſhall not be endowed; 
for although the uſe reveſted in the husband 
without entry by the ſtatute of uſes (p), yet by 


the ſame act the uſe is transferred to, and incor- 


” porated with, the land, ſo that in truth the 
husband bad no ſeiſin of the eſtate before en- 


P (0. ieee 


Ir a rent hat granted to 9 hk; 0 be 


die before the firſt day of payment arrive, the 


widow may claim dower, and the law is the ſame, 


| 00 Perk. ſe&. 366. | 
(s) Ibid. ſe. 167. 368, 369, 370. WY 27 Hen. 8. e. 10. 
(4) N 31 . | 


although 
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although he had ſurvived that period, and re- 
fuſed to accept the rent from the tenant 9 50 | 


| 1 on 
EF. 
1 4 
i ; . 
! L 14 
# . 
: 

\ 
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If the 4 of a manor allow the widow: 
free bench of copyhold eſtates, the will be en- 
titled to that proviſion, although her husband 
neglect to be admitted tenant (s). This differ- 
ence muſt be noticed, indeed, between dower 
and free-bench; (i. e.) the latter does not like 
the former attach upon all the copyhold lands 
the husband was ſeized of during the marriage, 
but upon ſuch only of which he died ſeized. 
Seiſin for a mere inflant of an eſtate | in dich 25 
| the husband claims no beneficial intereſt, but is 
a mere inſtrument, will not intitle the widow to | 
dower. The conuſee of a fine renders back again 
the lands to the conuſor, the widow of the co- 
nuſee cannot claim dower upon ſuch a tranſient 
ſeiſin in her husband; and for the ſame reaſon, 
if the husband tenant for life, or joint-tenant, 
make a feoffment i in fee, the temporary fee he 
acquired in the firſt caſe, and the inſtantaneous 
ſeparate freehold he procured by the feoffment 
in the ſecond, will not intitle the widow to 
dower (40. EO. 


(r) Perk. ſed. 373. 
| 40 Gilb. Ten. 287. F.. Atk. 1 5 
(u) Co. Litt. 31. b. e. Jos: 615. Vaugh. 41. 1 Roll. Abr. 676. 
* 45+ 125 
As 
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As the widow's title to dower is totaly depen- 
Jent upon and ariſes out of the ſeiſin of the 
husband, it neceſſarily follows, that if ſueh 
ſeiſin be defeated: or evicted by an elder title, 
her right to dower muſt fall with it. Thus if 
there be grandfather, father, and ſon, and the 
_ grandfather being ſeized of three acres of land 
in fee, marries and dies, upon which the lands 
deſcend to the father, who alſo dies leaving a 
_ widow 1nti tled to dower, and the ſon enters and 
endows his grandmother of, one acre;, who ſoon 
after dying, the father's widow claims a right to 
endowment of the ſame acre; but ſuch claim is 
not allowable, becauſe the father's ſeiſin, quadd 
this acre, was defeated in toto by the grandmo- 
ther's endowment, ſo. that he was in truth ſeized _ 
of no other eſtate during the coverture than of 
a reverſion in fee, depending upon an eſtate for 
life, viz. the eſtate for life of the grandmother: 
but if the graudfather had enſeoffed the father 
of this acre during the marriage of the latter, 
and afterwards the grandmother had been en- 
dowed of it, the widow of the father might not- 
withſtanding claim dower of this acre after the 
grandmother's death, becauſe the father's ſeiſin 
could not be defeated by the endowment of the 
_ grandmother as in the laſt caſe, ſince the com- 
pletion of the father's ſeiſin was prior to the 
grandmother's, viz. that of the former,. from 
the PURE of the feoffnent, and the con- 
„ ſummation . 
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ſummation of the title of the latter from the 
grandfather” 8 A a relatione a 


In the caſe firſt ned: of grandfather, fa- 
ther, and ſon, the time of endowment may vary 
the determination of law: thus if the father's 
widow be endowed by the ſon before the grand- 
mother, and then the latter recovers the acre 
againſt the widow, the widow may claim the 
| er the grandmother's death for dower; 
becauſe by the endownent, the widow became 
intitled to an eſtate for her own life in the acre, 
which, in the eye of the law, is greater in rela- 
tion to the widow than the eſtate for life of the 
grandmother; fo that by recovery of the acre 
| by the latter as dower, a reverſion or remainder 
was left in the widow expectant upon the deceaſe | 
of the grandmother 0): again, e 5 


It SOR, be father and ſon, and the father 
being ſeized in fee · ſimple of one acre of land, 
give it in exchange to a ſtranger for another 
acre, the father dies, and the ſon marries and 

enters upon the acre taken in exchange, the 
ſtranger is evicted, and thereupon enters upon 
the acre given by him in exchange to the father, 
the widow of the ſon ſhall, not be endowed of 

the laſt acre, becauſe the ſeiſin of the fon was 


(x) Co. Litt, 31. a. and b. Perk. ſect. 315. 
2 Co. Litt. 31. b. Perk, ſect. 316. 


entirely 5 
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entirely defeated upon the eviction and entry of 
the ſtranger, in conſequence of the implied con- 
dition annexed to all exchanges, that if either 
party be evicted of the thing received in ex- 
change, through defect of the others title, he 
ſhall return to the poſſeſſion of his own, and this 
has relation to the period * making the « ex- 
—_ * 7 | Z 


Iwo coparcehers ak partition of their cats 
and one marries, the other is impleaded of his 
part and vouches his companion, the vouchee 
enters into warrantry, and the demandant reco- 
vers; a moiety of the part aſſigned to the vouchee 

at the. time of partition is given by Him to the 

evicted coparcener, and then the vouchee dies, 

his widow will not be intitled to dower in the 

whole ſhare allotted to her husband upon the par- 

tition, but in a moiety only; becauſe tlie title of 

| the ſurviving coparcener to the ꝓart given him 

1 pro ratd, will have relation to the death of the 

common änceſtor, and eee defeat the 

"_ of the vouchey ou tanto @): 


"ia the lh einigte, if ſeoffee upon con- 

dition marry, and the feoffor enters for a breach, 
and then the feoffee dies, his widow will not be 
intitled to e for the enlry obithe feoffor 


266 Perk. ſea. 309. 
0 Co. Litt. 174 A, . Perk. ea. ji. 


T2 | defeated : ; 
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defeated the ſeiſin of the feoffee in toto, and all 
rights 3 or incident to it ſs 


Wie mün diſiiograith POM between the 
defeaꝛance of the husband's ſeiſin by a title 
paramount and prior to the commencement of 
it, and an event which, not affecting the hus- 
band's ſeiſin, determines his intereſt in the eſtate; 
for if donee in tail marry and die without ilfue, 
by which event the eſtate is determined, and 
then the donor enters, yet the eſtate tail will be 
conſidered as having continuance guodd the 
widow to intitle her to dower (c). And if a 
rent be reſerved upon ſuch a gift in tail, which 
expires by failure of iſſue of the donee, as 
the widow of the donee will be intitled to 
| dower of the lands in tail, ſo ſhe will be atten- 


dant on the heir of the donor in reſpect. of 


the rent after endowment, although it became 
'extin6t upon the death of the tenant in tail 
without iſſue (J). And if a perſon make a 
gift in tail, reſerving a rent to himſelf and heirs, 
and then marries and dies, and afterwards the 
tenant in tail dies without iſſue, the donor's 
widow will not be intitled to dower of this rent, 
becauſe it was extinct vpn the death of tenant 


635 00. Litt. 201, 202. Perk. fekt. 311, 312. 
(c) 8 Rep. 34- Perk, ſeQ. 317. F. N. B. 149. 
(4) Co. Litt. 241, 4. Bro. Abr. 4% Perk, ſect. 431. 


— 


| BARON: AND PE ix 


in tail without iſſue (e). And the conſtruction 
of law would be the ſame, if the eſtate- tail had 
been defeated by the entry of the donor's heir 
for breach of a condition annexed to the 
_ donee's eſtate, for by ſuch entry, the eſtate- 
tail, out of which the rent ilſued, 18 wee 
| n the! rent an rel | 


II the — of rents commons, &c. be 
fu pended before the coverture, and continue ſo 
until the husband's deatly” the widow will wot, 
be intitle to dower 0 4 5 


Te effect this, however, the freebold miſt be 
actually ſuſpended; for if tenant in tail covenant 
to ſtand ſeized to the uſe of himſelf for life, re- 
mainder to the uſe of his eldeſt ſon in tail, and 
afterwards marries, his widow will be intitled to 
dower, becauſe there was no alteration effected 
in the husband's eſtate by the covenant, or any 
ſuſpenſion of the freehold during the coverture; 
but he continued ſeized of the eſtate-tail, for the 
_ deed of covenant operated only upon the eftate - 
for life of the tenant in tail, and was a mere 

nullity in regard to the remainder 1 in tail in- 
: tended to be given to the ſon 00. 


e) Gilb. Dow. 394. 
V Co. Litt. 32. a. 
© Cro. Elis. 279. Yely. 54. 
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It is & general rule that the dowreſs ſhall be 


attendant upon the reverſioner for a third part 


of the ſervices by which he holds over; there- 


fore, if the heir hold the lands by twelvepence | 


rent, the widow will be anſwerable to the heir 
for fourpence of it (); but if the ſervice be en- 


tire, and the value not aſcertained, as of a horſe 


vearly, ſhe will be attendant upon the heir by 
rendering to him a horſe every third year, and 
not by paying to him THE third part of the value | 
of a hor le annually (0). 


The eviction of the band in order tt d. 


feat the wite's right to dower, muſt be in conſe- 
- quence of a real title; for if the recovery of the 
demandant be colourable only, that is for the ü 

7 5 expreſs purpoſe of barring dower, as upon an 5 
acknowledgment by the Waskand without right _ 


in the demandant, or by default of the husband 
without ſhewing a title in the recoveror, the 
widow may in ſuch caſes claim dower with effect 


(). Purſuant to this diſtinction, if a man be | 
cliſſeiſed, and the diſſeiſor die after being in 
peaceable poſſeſſion for five years (1), and then 
the diſſeiſee enters upon the heir and marries, - 


after which te heir of the ER FeOOVers poſ- 


KO) Perk. ſec. 4243 425. 9 Rep 135. 
*(#) Perk. ſect. 4444. 

(4) 2 Inf. 349: Perk. ſect. 376, 377, 378. Stat. Weſtm. 2025. 
| (132 Hen. "BP 33+ | 


. d 


0 
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ſeſfon of the lands in a writ of entry, in a the na- 

ture of an aſſize by the default or reddition of 
the diſſeiſee, the widow of the latter will not be 
intitled to dower againſt the heir of the difleiſor, 
ecauſe he had right to the poſſeſſion of the 
lands when he recovered them. But if the diſ- 
ſeiſin had been committed after marriage, the 
widow might have claimed dower, for her hus- 


band was ſeized of a lawful eſtate of inheritance 5 


during the coverture, to which dower was inci- 
dent, and which could not be defeated * the 
5 duenne events (m). 


If the at be exificd hos title paramount, 
the will be intitled to be re-endowed of the third 
part of her huſband's real eſtate. Accordingly, 
if the huſband be ſeized of three acres of laud, 
and his widow is endowed of one, which is reco- 5 

vered from her by 2 prior title, the ſhall be en- 

dowed of a third of the remaining two acres, 


the acre taken from her; becauſe after recovery $ 
the huſband's ſeiſin in the acre was defeated in 

toto, and was the ſame s as if he had never been DP 
ſeized of it * 


If the Nee during the coverture conrey 
5 away inoumber, or extinguiſh the eſtate or here- _ 


(n) Perk. ſet. 379, 380 · 1 Roll. Abr. 681. 
() 1 Roll. Abr. 684. pl. 30. Perk. ſect. 419. 


8 ditament 


4 
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tadiment in which the widow is intitled to 
dower, or if he even pledge them for a debt due 
to the king (o) and contracted during the mar- 
riage, theſe acts will not be permitted to defeat 
her legal right ; but ſhe 'may claim dower in 
the ſame manner as if they had never taken 
place (p). Yet if the lord of a manor make 
voluntary grants of copyhold lands after mar- 
_ riage, they will bind the widow and deprive her 
of dower; becauſe the copyholders claim by the 
cuſtom, which is antecedent to her right to free- 
bench (9); to which may be added, that as the 
Huſband did not die ſeized of thoſe lands granted 
by copy, the widows title to dee bench was 
neyer complete (7). But if the cuſtomary heir 
grant copies before he aſſign dower, the widow 
may avoid them; becauſe her title to free- bench 
Vas conſummate by the huſband's death (s). 
5 Similiter, if the huſband copyholder diſpoſe of 
his lands during the marriage, it will deprive the 
widow of free-bench, unleſs there be a particu- 
lar cuſtom that ſhe may avoid the alienation, 
for the huſband was not ſeized of the copyhold 
lands at the time of his death (t). The wife, 
therefore, has not in thoſe caſes any initiate 


2 Co. Lit. 31. a. F. N. B. 150. Gilb. poser 407, 408, 409. 5 
411. ) Co. Lunt. 33. a. 7 Rep: 38. 4 Rep. 64, 66, 
(77) Gilb. Ten. 202, We! 2 Atk. | pak 
; | (5) Gilb. Ten. 202 


WL Gilb. Ten. 321. Carth. 276. 2 Term. Rep, K. B. 580. 
5 5 e W 


n 
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title to dower by the marriage as at common 
law, but a conditional inception of title only, ſub- 
_ je to the nud en os nnen by 
n 


Oy 18 alſo the. Sik, if the A; tio 
eee by the feoffment of the lord to the 
huſband (u); but the copyhold tenure muſt be 
unqueſtionably deſtroyed; for if the huſband 
copyholder for life of lands, in which the widow © 
is intitled to free-bench, purchaſe the freehold 
and inheritance, and take a conveyance of it to 

a truſtee for himſelf, ſo that the union of the two 
Intereſts is prevented, the widow may claim her 
"ons by4 the cuſtom * e 


If ths melland intitle: to the FRI of 
| ee lands, ſurrender them to a purchaſer 
or a mortgagee in fee, and dies before the admit- 
tance of the ſurrenderee, the widow's title to 
free-bench (as it ſeems) would be barred by the 
ſurrender; for it is obvious, that the huſband _ 
did not die ſeized of the lands, and the admit» _ 5 = 
| tance of the ſurrenderee (although after the "2 bt 
r death) will have relation to the ſur- = 
render, ſo as. to defeat he widow 8 claim to her 
— eſtate wo” - 


(0 Oro. * 126. | "(96 Cro. 1 
WE 3 Lev. 385. Cro. Jac. 573. Cro. Car. 569. 


Huſband, 
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Huſband, purſuant to the cuſtom, leaſes his 


copyhold lands, in which the widow is intifled 


to free- bench, for a term of years, the demiſe is 


good againſt the widow's right, for the leſſee's 
title by the cuſtom is equal to that of the widow; | 
contra, if there be a ſpecial cuſtom enabling her 
to defeat the huſband's act, and Chief Baron 
Gilbert was of opinion, that if a rent were re- 
ſerved upon ſuch a leaſe, the widow would not 
be intitled to endowment of the rent and rever- 
ſion, becauſe particular cuſtoms are to be ſtrictly 
purſued, and the cuſtom intitled the widow to 
 free-bench of. the land only; but that after 


the expiration of the leaſe ſhe might claim free- 


bench, for her huſhand in fact died ſeized, the 


poſſeſſion of the leſſee being conſidered the poſ- 


1 of * huſband wh” 


e that if a ds tenant marry a 
widow the ſhall not have dower, or that if the 

huuſband ſell the eſtate, and the wife receive part 
of the purchaſe-money, ſhe ſhall be harred of 


dower, are ſaid to be goog cuſtoms (6); but a 


| cuſtom that the widow ſhall not be endowed of 
the huſband's eſtates of inheritance is void, as 
militating againſt the law of the land (e). 


(a) Gilh. Ten. 320, 321. Perk. ſect. 435, 436. Cowp. 487. ; 
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F a perſon ſeized of an eſtate- tail make a de · 

_ feazable conveyance in fee to the huſband, and 
the haſband dies, the widow will be intitled to 
dower againſt the heir of the huſband, ſubje& 
| however to eviction by the iſſue in tail; the rule | 

zs the ſame if the ſubject diſpoſed of by the te- | 
nant in tail were in grant only, as a rent, com [x 
mon, &c. (d), the reaſon is, that the huſband | 
is conſidered as ſeized of an eſtate of inheritance, _ 
until the iſſue in tail ſhew the nen by * 5 i 
proving his title et 1 de E Wh: = 


If unde "Og given to unfned, and vid i in 

5 ſpecial-tail, with remainder to the right heirs of =. 
the huſband, and the wife dies without iſſue, and 1 

the huſband marries again and dies, his widow |! 

mall be endowed ; and for this reaſon, the hu— 
band upon the death of his firſt wife became — 
tenant in tail after poſſibility of ifſue extinQ, 5 1 
which eſtate meeting with the remainder in fem 

in the huſband merged in it, by which means 1 

the huſband was ſeized of the inheritance during _ 

the coverture, and the widow raps — 1 
Fn tithed to dower 7 . Co | 


It is Haid that if 4. Abate dM co-· 
venant to ſtand ſeized mY the uſe of himſelf and 


() 16 Rep. 96. WE + 
| ()Rall Abr. 677. pl. 30. Perk. ſect. 220. 
 C{)Petk. ſ. 338. Roll, Abr. 677. pl. 10. 
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his heirs until C. his middle ſon take a with, and 


1 afterwards to the uſe of C. and his heirs; and 4. 
dies, and the lands deſcend to B. his heir, who 


alſo dies, and then C. marries; the widow of B. 
ſhall not have dower, becauſe the eſtate of B. 


determined by expreſs limitation made before 


her title of dower commenced; and, therefore. 
her dower which was derived out of it could not 
continue longer than the original eſtate. The 


very caſe came before the court Tr. 8. Car. Rot. 
1343, but no Judgment Was given, the court 
being equally divided in opinion. It ſeems, 
| a er to be the better opinion, that the 
widow of B. would be intitled to dower, for it · 


is unqueſtionably the /eiſin of the huſband that 


gives a title to dower, and if that title once at- 
tach, the claim of the widow is ſo much fa- 
voured by law, that even the natural determi- | 
nation of the eſtate, in reſpe& of which the 
wife was dowable, will not be permitted wo: : 


defeat ſuch claim; this being the fact, 


ſhould ſeem there is no difference with . 
gard to the wife's title to dower, whether the _ 
eſtate in reſpe& of which ſhe is dowable be made 
to expire upon an event that muſt happen or 
not within a given period, as upon the marriage 
f , or at an indefinite period, viz. the death 
of the huſband without iſſue; the law being 
ſettled, as appears before, that in the latter caſe 
her right to endowment ſtill continues, although 
the intereſt or eſtate! in reſpect of which ſhe was in⸗ 


titled 2 


Te 
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titled to * determines: The caſe i is obviouſly 5 


different when the ſeiſin of the huſband is de- 


Jeated by a title or conditional gift prior to the 


marriage; for in thoſe inſtances, upon eviction 


or entry for breach of the conditions, the huſ- 
band is conſidered as never having been ſeized 


at all, whereas in the inſtance when his eſtate i 1s 


made to determine at Aa preciſe period, | the inter- 
mediate ſeiſin of the huſband remains unaffected | 


upon arrival of the time preſcribed for the ex- 


YE piration of his intereſt in the eſtate. The above 


_ obſervations appear to be ſupported by the judg- 
ment of the Court of King's Bench in a pads 


caſe of Buckworth v. Thirkell GO. 


Tt Mods bo given to o the diatom fm life, re- 
reduc to A. in tail, remainder to the huſband 
in fee, and the huſband die, living 4., the widow be 


will not be dowable, for her huſband was inti- 


tled to an eſtate of inheritance only expectant 


Upon an eſtite-tail in 4., which is a ſeifin in- 


ſufficient to create dower (); but the law would . 
have been different if 4. had died vithout ifſue 


e the huſband on e LE SS 


E the fame e it ſeems, tbat if f the 
eſtate uf the husband be depending upon a con- 


. 9 25 remainder * tai which TE veſts, the 


3 0 Tr. Term. 25 Geo. 3. See allo 1 1 8 
= Roll. Abr. 677. pl. 1 I i Perk. 33 55. W Perk. ſed. 337. 


widow 
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' widow thall have dower, becauſe the husband 
was ſeized of the inheritance during the cover- | 
ture, ſubject only to be defeated by the veſting 
of the tenancy in tail, which never happened; 
and if ſuch remainder in tail had been deſtroyed 
by deſcent of the inheritance upon the partiou- 
lar tenant, his widow would be intitled to dower. 
Thus if lands were given to A. and wife for their 
lives, remainder to B. their ſon for life, remainder 
to his firſt and other ſons in tail, remainder to A. 

in fee, and A. and wife die, living B., who after- 
wards dies, leaving a widow, the will be intitled 
to dower ; for B. was feized of the inheritance 
during the marriage, which merged his eſtate 
for life, and deſtroyed the contin gent remainder g 
to his firſt and other fons i in n tail 00. 5 


If a gilt + be made to the husband for life, re. 
DE Wieder to B. and his heirs during the hus- 
” band's life, remainder to the heirs male of the 
body of the husband, his widow will not be 
intitled to dower of this eſtate, for the remain- 
der in tail in favour of the husband was not er- 
ecuted in him during the coverture from the 1 in- 
tervention of the intereſt limited to B. Wo 


7 


® Now. Temp, 8 13. Tos Cas 3 abs, 271. : 
and note the diſtinctions and a in che book laſt: re- 
ferred ta. | 


_ (1) 3 Lev. 437. Rep. Temp, Hardy, 13· 18 Via my 115. 5 
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II the eſtate intermediate the inheritance in 
the husband be for a term of years only, it will 
not prevent dower, becaufe ſuch an intereſt does 
not prevent the preſent, ſeiſin of the husband of 
the fee- ſimple in the eſtate, the poſſeſſion of the 
grantee of the term being conſidered the poſſeſ- 
ſion of the owner of the freehold (n). 


of an eftate pollen in ee the 
widow, will not be intitled to dower, and for 


this reaſon, the ſurviving joint-tenant claims 
paramount the widow's title, viz. by ſurvivorſhip 


under the original conveyance; therefore © 
lands be given to two men and their heirs, or 


to the heirs of their two bodies, and one dies in 


the life-time of his companion, leaving a widow, | 
| the will not be intitled to dower; for her right 


to dower is defeated by the us "AE of __ 


Carviving ene G0 


* 


But the 1 of tenants mn common may 
5 n dower, for tenants in common have ſeve- 


ral inheritances, which deſcend to their reſpec- 
tive heirs, ſo that dower neceſſarily ariſes out of 
the ſeiſin of the husband (o). And if lands be 


3 woes to the e ae to the 2275 rs 


0 Lord. Raym, 326. Perk. ſect. 336. I Salk. 254. 


Lutw. 729, 733. £363, 1 
u] Co. Litt. 39.2. 37. b. Perk, $345: 


(2) Co, Litt. 34. b. 37. a. 3 Lev. 84. 
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of the husband, the wife will be intitled to dower, 
if ſhe diſſent to her eſtate for life after the hus- 
band's death, and then the husband will be con- 
 fidered as ſole ſeized of the fr eehold and mheri- 
tance wa initio 00. | 


3. of which any i five the avid tight: Jas 
had, might by peſubility have been heir. 


Therefore if a man ſeized in bee l have-a 
| ſon by his firſt wife, and afterwards marry a ſe- 
_ cond, ſhe ſhall be endowed of his lands, for her 
ſue might by poſſibility have been heir on the 
death of the ſon by the firſt wife. But if there 
be a donee in | ſpecial tail holding lands to him 
and the heirs of his body begotten on Jane his 
wife, although Jane may be: endowed of theſe | 
lands, yet if ſhe die, and he marry. another 
wife, the ſecond wife cannot be endowed of the 
lands intailed, for no iſſue that the could have, 
could by any poſſibility inherit them per nos 7 
Juni (g). 


Talnd 1 | hat manner. 


1 5 At common law, as confirmed by Magnd Carta 
(7), the widow 1s intitled to remain in the hus- 


65 Perk. ſeat 352, 353. 1 . 
GG) 2 Blackſt, Com. 1 31. Litt, ſe. 53. 8 Rep. 36. a, Cro. Jac. 
. . 
band's 
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band's capital or principal meſſuage or dwelling-' 
houſe, of which the is dowable, forty days after 
his death, and to be ſupported de bonis viri (s). 


This is called the widow's quarentine. But if 


ſhe marry during thoſe days, her right to qua- 
rentine determines; for in that cafe the widow 


has provided for herſelf, which ſuſpends the im- 


mediate proviſion the law made for her. In 
_ pleading quarentine, the widow muſt ſhew in 
certain the time when the huſband died and the 
forty days after (t); and if ſhe be evicted by the 
heir or ter-tenant, ſhe is titled: to a writ de 


5 


e 8 habend# EE” 


The a lavils to be held in dower uſt” 
be aſſigned, or ſet out by the heir of the hus- 
band, not only for the ſake of notoriety, but 


alſo to intitle the lord of the fee to demand his 


456 ſervices of the heir in reſpect of the lands ſo 
holden, for the heir by his entry becomes te- 


nant to the lord, and the widow is immediate 


tenant to the heir by a kind of ſubinfeudation, 5 


which were by the aſſign ment * 


At of dower by a mere ter- tenant will 


bind the beir, and it makes no Ann whe- 


GO 2 Inſt 17. 3 Lev. 401. 5 Mod. 66. "rats 253. Co. 


| Lite. 32. b. | 5 (v) Dyer, 76. pl. 32. 
1 Co. Litt. 34. b. F. N. B. bi. Gilb. Dower, 372. 


(x) NBER, Com. 135. 6. Perk. ſeQ. 393. Ons. Dower, 1 


380. 
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ther he acquired the poſſeſſion by right or by 
wrong, provided there be no fraud or colluſion 
between him and the widow, and the aſſignment 
be of ſuch eſtate as ſhe is intitled to for dower. 
Ther efor e, if an abator, di iſſeiſor, or intruder, 
aſſign dower, it will be valid againſt the perſon 
having right to the lands, becauſe aſſignment 
of dower is a legal obligation upon the ter- 
tenant, which he is obliged to perform without 
delay (/). But if an abator, &c. aſſign to the 
widow for dower a rent out of ſuch lands, in- 
ſtead of a third part of the lands themſelves, 
the aſſignment is void, becauſe the widow was 
not intitled to ſuch an endowment, and conſe- 
quently the abator, &c. not On by law to 
5 make ſuch W ons 


However, as widow will not hs permitted to 
take advantage of a diſſeiſin to which the was a 
party; accordingly if the widow diſſeiſe the 


tenant of the lands in which the is intitled to | 


dower, and is afterwards endowed of the ſame 


by a perſon claiming under her, the endowment 
will be void againſt the difſeiſce (4). 


A 1 by one of wal joint- 
tenants to the widow of the perſon under whom 
they deri ve their eſtate will bind the others . 


00 Co. Litt, 38. u. - Pack: "Ws 394, 395+ 
@ Co, Litt. 35. A. Perk. ſect. 398. (a) Perk. ſect. 396. 


5 | them, 
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them, if the Widow be intitled to endowment of 
the thing aſſigned (5). And the law is the ſame 
if the widow were endowed by one of ſeveral 
feoffees of the huſband claiming under diſtin 
feoffments; and yet it is ſaid that the feoffees 
inter ſe, cannot take the benefit of the aſſign- 
ment, being ſtrangers to it, though indeed 
Mr. Perkins ſtates the law to be otherwiſe (c); it 
ſeems, however, agreed, that if the huſband. 
die ſeized of other lands in fee-fimple, and the 

heir endows the widow of them in ſatisfaction of 
dower out of his own eſtate and the lands of 
the feoffees, the latter may take advantage of 

the aſſignment, and if impleaded, may vouch 
the het: who will be admitted to plead the aſſign · 
ment, leſt the feoffees ſhould recover in value 
againſt him (d). Ea. 


; Dower _—_ be aſſigned by any perſon who 
| has not a freehold in his own or in another's 


right, or againſt whom a writ of dower does not 


"=o becauſe the poſſeſſion of a leſs eſtate is in - 
ſufficient to anſwer the widow's dgmand. Thus 
it is ſaid, that a guardian in ſocage cannot aſſign 
_ dower, as a writ of dower does not lie againſt him 
(e); however, tenant by ſtatute e ee ſtatute 
ſtaple, or elegit, or leſſee for an, cannot aſ- 


| (00) perk FAR 397 DR? 4 103 Sec. 403. : 
(4) Co. Litt. 35. 9 Rep. 18. Perk. ſec. 400. 
(e) Co. Litt. 35. a. Perk, ſec, 404. 


© 
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ſigu dower (7). But a man ſeized of lands in 
right of his wife, or jointly with her, in which 
another woman is dowable, may alone aſſign 
the latter dower 00. 


The alignment of dower muſt be certain, and 
in general ſet out by metes and bounds by the 
| heir, ter-tenant, or ſheriff, This ſpecies of en- 
dowment is moſt beneficial to the widow ; for it 
has been adjudged, that if ſhe accept an aſſign- 
ment of dower againſt common right, ſhe nt. 
be liable to incumbrances charged upon the 
lands by the huſband during the coverture (J). 
Thus if the heir aſſign, and the widow accept, 
one of three acres as dower, which acre is ſub- 
zect to a rent granted by the huſband during the 
marriage, the aſſignment will be good and bind-. 
ing, notwithſtanding the widow was intitled to 
have a third part of each acre ſet out by metes 
and bounds (i): however, as the waived her com- 
mon law right, and accepted a different endowv- 
ment, the acre aſſigned to her will be charged 
with the rent ( ); and if in this caſe the rent 
had been gr anged out of the three Acres, two 


H Co. Litt. 35. a, Perk. ſec. 4. 

(e) Roll. Abr. 681. pl. 50. Perk. ſec. 399. 
(+) Co. Litt. 32. b. 34. b. 19 Edw. III. 154. 
(.) Roll. Abr. 683. pl. 30. Perk. ſec. 405, 406. 
(k) 5 Edw. II. Avowry, 206. Roll. Abr. 684. pl. 50. 


parts 


BARON AND FEME. | 5-99 


parts of the widow's acre would have been ſub- 
Jeet to the diſtreſs of the grantee (1). 


If the. ſubject of dower be div iſible, and the 
ſheriff does not return ſeifin by metes and bounds, 

ſuch return is. void, unleſs ſufficient certainty 

can be collected from it of what was affiened, 
or unleſs he aflign one manor which is certain in 
lieu of dower in other manors, which he may 
do (m). But if the ſheriff abuſe the truſt re- 
poſed 1 in him virtute offici, and convert it into 
an engine of fraud and oppreſſion, by making 
an illuſory or a malicious aſſignment, or by re- 
fuſing to make a proper diviſion by metes and 
bounds, the court will commit him to/ priſon 


WE. 


It ſometimes happens, that from the nature or 
quality of the eſtate of which the widow is dow- 
able, her third part cannot be aſſigned by metes 
and bounds, in thoſe inſtances impotentia excu-. 
fat legem; accordingly, if one of two joint- 
| tenants alien his part in fee-ſimple, and the 
alience marry and die, the widow is intitled to 
aſſignment, of a third of the moiety purchaſed 
by her huſband for dower, to hold in common 

with "wp Banda 8 heir and the other _ f 


| | | (1) Perk, "FO 330, 331. 37 
E (m) G 34. Perk. ſec. 414. Roll. Abr. 683. Perk. ſee, 532. 
=) Palm. 263. — 743. 


„ tenant, 
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tenant, but in this caſe dower i 1s not aſſigned by 
metes and bounds (o). 


Of a mill the dien ſhall not be endowed by 
metes and bounds, nor in common with the 
heir, but of the third toll-diſh; or ſhe may have 
a third part of the profits (though uncertain) : 
(p). Similiter, the widow ſhall be endowed of 


a third part of the profits of ſtallage, of a fair, 


of an office, of the keeping of a park, of a 
dove-houſe, of a piſcary, of courts, and of the 
third ſheaf of the tithe of corn, &c. (q). But 
in all theſe (caſes aſſignment muſt be made 
(though not by metes and bounds) before the 
_ widow will be permitted to receive her third 
Part or proportion, for the law does not allow 
the ſame perſon to ele& and to divide (7). 


The aſſignment muſt be of part or parcel of 
the land of which the widow was dowable, or 
of a rent, or ſome other profit iſſuing out of the 
| ſame, as of ſo many buſhels of 5 annually 
(s); whence it follows, that aſſignment of leaſe - 
hold lands in ſatisfaction of dower, or of a rent 
granted out of ſuch lands, is not a good legal | 


(e) Litt. ſec. 44. Perk. ſec. 412. 

0 Co. Litt. 32. a. Perk. ſec. 415. 
1 Gt) Co. Litt. 32. a. Brownl. 126. Gilb. Dower. 371. 
: 7 r) Roll. Abr. 681. Dyer, 343. Co. Litt. 34. b. Perk, ſec. 416. 
6 Co. Litt. 34 b. Moor. 59. Dyer, 91. in marg. : 


alignment, | 
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aſſignment, and therefore is no bar to the 
widow's demand of dower at law (t). If, in- 
deed, the grant of the rent be by indenture 

which operates by eftoppel, it ſeems that the 
widow will be bound by the grant and aſſign- 
ment (u). And a rent granted to the widow 

by the heir out of the huſband's principal meſ- 
| ſuage or dwelling-houſe of which the was dow- 
able, in lieu of dower, is a good affignment 


05. 


The aſſignment muſt be abſolute; therefore if 
: the heir aſſign a rent to the widow in ſatisfaction 
of dower, and annex a condition to the grant, 
or if he aſſign lands and make an exception or 
reſervation of the trees, &c, either the condition 
and exception or reſervation are void, fo as to 
leave the grant and affignment valid, or the 
grant and aſſignment are void in toto, * the 
e may recover her dower at law G0. 


ut the. beix after the huſband's death; \ and 
ban aſſignment of dower, improve the lands, 
the widow will be intitled to a third of the value 
of ſuch improvements, becauſe her right to en- 
dowment was e at the ane death, 


05 Co. Litt. 34- b. 1 ſec. . 
28 Dy. 91. pl. 12. (c) Perk. ſec. 0. 
O Roll. Abr. 682. plow d. 25. b. Co. Litt. 34 b. Cro. 
Eliz. 451. Hob. 153. | 
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and the improvements, as to her part, were quaſi 


upon her land; and upon the principle of equal | 


Juſtice, if the eſtate decreaſe in value in the time 
of the heir, ſhe muſt partake of the loſs, and 


can only claim dower according to the value at 


the period of the aſſignment, unleſs ſuch diminu- 


tion was occaſioned by the voluntary act of the 


Heir, and then ſhe will be intitled to damages 
againſt him (2). 


If the feoffee of the huſband improve the 


lands by building, &c. the widow of the feoffor 


can claim dower only according to the value of 
the eſtate at the time of the feoffment, for the 
heir 1s not bound to render more upon the war- 
ranty than the value of the eſtate at that pe- 


riod; ſo that if the widow was intitled to endow- 
ment of the improved value, ſhe would recover 


more againſt the feoffee than he could do upon 


the warranty againſt the heir, which would be 
unreaſonable (a); therefore, aſſignment of dower 
| by the feoffee, according to the value of the 
lands at the time of the feoffment, will be men AND. 
and binding upon the widow, 


It 18 803 by Perkins, concluding indeed 


with a quære (5), that if the huſband or his 
feoffee put down Suing Kc. the widow will 


(x) co. Litt. 32. a. 2Inft. 81. 


{a) Co, Litt. 32. a. Perk, ſec, 328. (ss) See. 329. 


be 
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be intitled to dower according to the value only 
of the eſtate at the period of her husband's 
death, becauſe her right to endowment was not 
conſummate before that time. This, however, 
appears to be a very harſh doctrine for the widow, 
if the law be ſo, but which I think queſtion able; 
for it is clear that the conſummation of the widow's 


title to dower by the death of her husband, has 


in other inſtances relation to every period of the 


marriage, to defeat the charges and incum- 


brances made by the husband alone during the 
continuance of it ; it ſeems, therefore, but rea- 
ſonable that this relation ſhould be extended to 
caſes where the husband or his feoffee wantonly 
pull down houſes, &c. upon the land ſubject to 


dower, and by fo doing deſtroy the very thing 


pro tanto, of which the e ought to have 
been in part endowed. 5 


"x If the heir while a minor, aſſign to th e wi dow - 


more lands for dower than the is intitled to, the 
heir on attaining twenty-one, or in cafe of his 
death before that age, then his heir, on arriving 


at twenty-one, may have a writ of Ae 


ment of dower at common law, to rectify the 


| miſtake, which allo lies Upon an erroneous al- | 
ſignment made in Chancery (c). But as this 


writ is n only to caſes where the widow 


00 Co. Litt. 39. a. F. N, B. vhs; Finch L. 314. Gilh, 
Kring 379, 387. 


| has 


\ 
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has received more in quantity than ſhe ought to 
have done, if the widow after aſſignment im- 


prove the lands allotted her for dower ſo as to 
render them of greater annual value than the 
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remaining two parts, or if they were of more 


value at the time of aſſignment from open 


mines which ſhe is at liberty to work, the writ 
of admeaſurement does not lie for the heir, for 


the reaſon above-mentioned (d). And if the 


heir, being of full age, aflign too much land to 
the widow for dower, and dies, his heir thall 
not have a writ of admeaſurement, becauſe he 


is bound by the acts of his auen . 


| Infant heit 60 large a portion of . 
for dower, the aſſignment cannot be defeated 
by entry after he attains twenty-one; for the 


widow being intitled to dower, the aſſignment 
is good in part, and can be avoided only quodd 
the ſurplus, which cannot be aſcertained before 
admeaſurement . ). 


If the widow bring a writ of dower, and 
dower is ſet out under the direction of the court, 
the heir ſhall not have admeaſurement when he 


attains twenty-one ; for being an infant, it is 
| A that the court would take care of * 


; 2 Inſt 368. F. N. B. 149. 5 Rep. 12. Gilb. Dow. 399. | 


(e) Gilb. Dow. 387. 
”7 Gilb. Dower, 389. 


Intereſt ; 


\ 
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intereſt; but it ſhould ſeem that in ſuch caſe, if 
the ſheriff aſſigned more than a third part of 


the lands for dower, when the widow was inti- 


tled to no more, the heir might bring a 8225 
| facias or he would be vithout , ON 


F 0U8T#—The 4 0 for dower. 


* 


At common 1 if the widow were deforced of 
: 4005 by the heir, ſhe was intitled, aceording 


to the nature of her caſe, either to à writ of 


dower unde nihil habet, or to a writ of right f 

 dower (h). The firſt was applicable when ſhe 
was deforced of dower in toto; the ſecond, when 
of part only, though, indeed, the latter writ 
might be brought either for a total or a partial 
deforcement. And by the ſtatute of Weſtmin- 
ſter 1. cap. 49. it is provided, that the writ 


unde nihil habet ſhall not abate by plea of part 


_ endowment, unleſs ſuch endowment \ Was made b 


by the party to the writ. 


82 


The tenant was allowed by the common law 


to retain the profits of the lands intermediate 


the recovery againſt him in poſſeſſory actions, 
and his entry into poſſeſſion, to enable him to 

perform the feodal fervices, ſo that in all thoſe 

actions (except navel diſſeiſin) no o damages were 


60 Gb. 3 389. 
0 F. N. B. 147. Gilb. Douer, 357 36, 370, 374. 


8 recoverable 1 
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recoverable by the demandants: this rule being 
found inconvenient in proceſs of time, when 
the actual performance of the feodal duties be- 
gan to be diſcontinued, ſeveral ſtatutes were 
made giving coſts and damages in many poſſeſ- 
ſory actions (i); on which occaſion it was pro- 
vided by the ſtatute of Merton (v), that widows 
deforced of dower in lands, whereof their hus- 
bands died ſeized, and unable to recover the 
ſame without plea, ſhall upon ſuch recovery be 
intitled to damages againſt the deforceor, viz. 
the value of their dower from the death of their 
husbands uſque judicium. Upon this ſtatute we 
may make the following remarks. 
It is uncer tain whether it extended to 4 writ 
: of right of dower, or to the writ of dower 
unde nihil habet only ; for no damages were re- 
covered in writs of right, becauſe if the right : 
was doubtful, no injury could ariſe to either 


party, until the right was firmly and Wan at- 7 


certained 5 


7 The husband muſt die ſeized of the freehold 
and inheritance ; and, although the lands be 
ſubject to a term for years created by the hus- 
band before marriage, with a rent - reſerved, 
the widow will be intitled to recover a-third Tu 


© Marlb. 72, Hen. III. cap. 16. Gloc. 6. Edw. I. cap. 1. 
20 Hen. III. cap. 1. (/) Co. Litt. 33. a. 


of 
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of the reverſion, and alſo à like proportion of 
the rent and damages, for the husband died 
ſeized of the freehold (m). But if the husband 
make a feoffment to the uſe of himſelf for life, 
' remainder to his ſon in tail, and dies ſeized, his 
widow ſhall not have damages, becauſe he was 
not ſeized of the inheritance at the time of his 
death; accordingly, the mere finding of the 
jury that the huſband died ſeized, without ſaying | 
of what eſtate, is error; and note, that the da- 
- mages in dower are firſt, the value de tempore 


mortis viri; and e damna occafione deten- 
OT dotis * | | 


| Ie is ſaid by 1500 Coke, that if the widow do 


not ſhortly after her husband's death apply for 
dower againſt him without a previous requeſt to 
_ aſſign. dower, he may plead tout temps prijt, 
which plea (if eſtabliſhed) will excuſe him from 
rendering to her damages for non- aſſignment of 
dower from the husband's death (o). et 
This paſſage in Lord Coke's Commentary 
may, perhaps, be conſidered as relating to thoſe 
inſtances only, where the heir has offered to en- 
dow the widow e after the death of 


(m) Co. Lit. 33. a. 
(2) Co. Litt. 32. b. in notis. 14 Ed. 
(e) Co. Lit. 32. b. 3 3. As Alſo Gilb. Dower, 375: 


= 7: ha 
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the anceſtor, * ſhe — refuſed to "accept it 
(p). 2 


In general, the infancy of the heir is a good 
dilatory plea to proceedings at law relative to 


his inheritance, but he is not allowed the privi- 


lege of non- age in actions of dower (). 


The ſtatute extends to copyhold or cuſtomary 


lands when the widow is intitled to free-bench 
(r), and alſo to aſſignment of dower in equity; 
for the paſſage of Lord Coke's Commentary on 


the 36th ſection of Littleton, viz. that if the | 


wife have dower aſſigned to her in Chancery, 
' the ſhall have no damages,” alludes to the writ 
die dote afſignands iſſued by that court, and not 
to a decree of a court of equity; and the reaſon 
why no damages are recoverable upon this writ 
is, becauſe the widow is not deforced of dower 


00. 


77 


In the conſtructhn of 0 much of the ſtatute 
of Merton as relates to damages given againſt 


deforceors of dower, it is ſettled that they are to 
be conſidered vindictive, and like damages in 


© 2 yes Rep. 180, 207, 443. 
(7) 2 Brownl. 118. 
(7) Co. Litt. 33. a. 4 Rep. 30. b. 
(s) F. N. B. Wh: 2 Bro. C. C. 631. Gilb, Dow. 412. 


tref paſs, 
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treſpaſs, if not recovered before the party dies, 

they die with him; accordingly, if the heir die 

or alien the lands. before judgment, the widow's 
right to damages is gone, for ſhe is not intitled 
to recover damages againſt the heir of the heir, 
| becauſe he is no deforceor; and for the ſame 
reaſon, the alienee is not liable to anſwer in 
damages (t). And if the widow die even after 
judgment obtained in dower, but before the da- 
mages are aſcertained upon a writ of enquiry, 
they are gone by her death, ſo that no ſtire facias 


285 lies for her perſonal repreſentative (u). Hence 


It is obvious, that the judgment for dower and 
the judgment for damages are diſtinct and inde- 
pendent, therefore the former may be affirmed 
in error, and the latter reverſed at the ſame. 
time (2). 05 


Subject to theſe hazards is whe wa s title to 
damages at law; but courts of equity (which 
ſeem now to have a ſettled concurrent juriſdic- 
tion with thoſe of law in dower), have been 
more liberal towards the widow, from the conſi- 
deration that the intermediate profits of a third 
part of the husband's real eſtate are her only 
ſubſiſtence, from the period of his death; it, 
therefore, the heir die hendente lite, it ſeems 
that his death, before the widow had an opportu- 
(:) Keb. $5, 646,721. (2) 3 Mod. 281. 2 Lord Raym. 1050. 
(x) 22 Edw. IV. 46. _ 
5 e nity 
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nity of eſtabliſhing her right, will not in equity. 
defeat her title to the meſne profits, but that ſhe 


will be intitled to an account of them againſt 
his perſonal repreſentative; for it would be un- 


Juſt if the heir's denial of the widow's right - 


to dower, and the accident of his death before 


the eſtabliſhment of it, ſhould be allowed to 


place her in a worſe fituation than if he had 


thrown no impediment in her way, and fairly _ 
and candidly admitted her claim (y); ſo that 
the moſt eligible mode of procedure for the widow | 

to recover.dower ſeems to be in Chancery, which 
right, if not admitted by the heir, the court will 

direct to be tried at law, retaming the bill in 
the mean time; and if ſhe ſucceed in eſtabliſh- 
ing ſuch right, then upon the equity reſerved, | 
the court will adminiſter to her full relief. 


It does not appear to have been e 


ſettled until of late years, that courts of equity 
had an original juriſdiction in dower with courts: 
of common law; it ſeems to have been gene- 
rally underſtood, that to lay. a ground for the 


interference of equity, the widow muſt have 


ſtated ſome out- ſtanding term, &c. which might 


be ſet up by the heir in order to defeat her juſt 


right at law (2). But this charge or allegation 


does not appear to be now neceſſary, as the 
(3) 2 Bro, GC: bags (z) 3 Ack. 131. 5 


Court 
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Coutt of Chancery has determined, that its ju- 
riſdiction in dower is concurrent with the courts 
of Jaw, upon the principle of danger and diffi- 
cv to which the widow muſt be expoſed in 
_ proceeding at law, when all the title-deeds are 
In poſſeſſion of the heir, and ſhe is totally unac- 
quainted with the titles, values, and quantity 
of the lands, of which her husband died ſeized 


By the ſtatute of Glouceſter (b), the widow 

is intifled to coſts as well as damages, if ſhe re- 
cover dower at law; but in equity ſhe will not 
be intitled to coſts againſt the heir, unleſs he be- 
have improperly in the conduct of his defence 


If the freehold of the lands, in which the 
widow is intitled to dower, be veſted in ſeveral | 
| perſons by different titles, as by diſtine feoff - 
ments, each feoffee muſt be impleaded by the 
widow; for if ſhe bring a writ of dower gainſt 
one only, the will recover no more than a third 


part of the eſtate in the Poe of ſuch 
feolfee ©. [#51 


(a) 2 Bro. ©: C. 620. 4th C. 0. 294. 
(50 6 Edw. J. Cap · „ (e 2 Bro. e. C. 632. 128 
(a4 Perk. ſeg. 423+ 5 


1 The 
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The difficulties and inconveniences which at- 
tended dower, has introduced a method, ſanc- 
tioned and regulated by the legiflature, of pre- 
venting this common law right of the widow, 
by making a proviſion for her before the mar- 
riage. This leads me to conſider the * divi- 
"ous of my ann. viz. ; 
Fr . dower may be barred or r pre- 
. 


: Beſides the various cauſes for which the wi- 
dow may be deprived of dower mentioned in the 
former part of this chapter, ſhe will be prevented 
from claiming it adverſely by withholding the 
_ title-deeds of the eſtate in which ſhe is dowable, 
for ſhe is juſtly conſidered as unworthy to de- 
mand dower of her husband's inheritance, when 
the wrongfully detains from his heir the evi- 
dences by which he i is able to defend fuch inhe- | 
ritance WH” YL” | . | 


| This hel, 8 18 ee the heir 0 
< , and not even him, unleſs he be tenant of 
the freehold; therefore, if the feoffee of the 
husband vouch the heir, who enters into war- 
Rye. Bangs latter cannot plead the e of f 


(ed Co. Litt. 39. a. Perk. fed. 355. Wy 357. gRep. 17. . 
(f) Co. Litt. 39. 4. 


| charters : 


charters, 1 he is not ſeized of the lands, 


nor intitled to the deeds, neither can he aver in 
his plea that he has always been, and is yet, 


ready to aſſign dower, if the demandant would 


deliver the fitle-deeds; which averment is ne- 


ceſſary in ſuch a plea; and the feoffee cannot 

plead detention of charters, becauſe there is no 
privity between him and the widow, and no 
perſon can juſtify withholding dower but the 
heir. In conformity with this diſtinction, ſee 


the different caſes ſtated in the report referred 


to 0. 


1 of two enn ene may plead Ati 
of charters in bar of doyer ; for in this reſpe& 
they are as one heir, and it is no ohjection that 
the other coparcener has an ts claim to the So 


The heir FR” Sou fuch a 2 of dertzinty / 


1 in relation to the particular deeds withholden, 


as will intitle him to recover them in an action 
of detinue (i). But if the heir deliver the 
deeds. to the widow, he cannot in the face of 5 
his own act plead her e of them 1 in bar 


: of dower 8 


620 1 18. a. Perk ſe. 7 how" | 
0 Perk. ſect. 339. (i. 0-7 18.4. 
"i M „ 00 mid. 1 | * 
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If a woman join with her h\ubandin levying a 


fine, or ſuffering a recovery of the lands in which 


ſhe is intitled to dower, that will extinguiſh her 


right, becauſe there could be no other reaſon 
for her joining in thoſe acts than to deſtroy ſuch 
right, as ſhe had no other intereſt in the eſtate, 


and the method adopted for the purpoſe was 


ſufficient- (7): and it ſeems, that if the wife 
| had levied a fine without her husband, and he 
had not entered to avoid it, ſuch fine would 
Have extinguithed her right (n). But it is ſaid, 

that if the Johan be ſeized of lands in fee, and 

a ſtranger levies a fine to him and his wife ſur. 


conuzance de droit come ceo, &c. and they grant 
and render the ſame to the ſtranger in fee, the 


wife will not be barred of dower by the grant 

and render, becauſe the is not examined apart 
from her husband, and as a conveyance it is a 
mere nullity in regard to her (n). 


Husband alone levies a fine with proclama- 


tions of his lands, and dies, his widow will be 


allowed five years after his death to make her 


claim; but if ſhe neglect to do its her right to 
dower will be deſtroyed 00. 


6 Plowd. G1 5. Cro. Eliz. 29. 10 Rep. 4. 
() 10 Rep. 43. a. 7 Hen. IV. 23. 11 Hen. IV. 25. 
| (2) Bac. Abr. Tit. Dower (F) page 140. 
(6) 2 Rep. 93. a. 10 Rep. 49, 99. 13 Rep. 20. Hob. 265. 


5 Dyer, 224. 2 Roll, Rep. 69s en Plowd. 373. contra is 


not law, 


| It : 
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If the widow accept a leaſe for life of her 
huſband's eſtate, in -which ſhe is intitled to 
dower, this will bar her of dower from the in- 


conſiſtency of the two intereſts, which was the 


natural conſequence of her own act; and for 
the latter reaſon, if ſhe accept of a leaſe for 
years, the cannot claim dower during the term 


(p). But if a man ſeized in fee of lands, de- 
miſe them to A. for a term of years, and then 


_ marries A., and dies ſeized, it ſeems that 4. 


may claim her dower preſently, in which caſe 


the term will merge in her eſtate for life (y). _ 


A vidow intitled todower out of lands limited 


to B. for life, with remainder to C. in fee, re- 


leaſes all her right: to C.; if the widow, after 


this releaſe, implead B. for dower, he may take 
advantage of the releaſe made to C., and ſo 


man e aber #7 Jack be allcued tha benefit *. 


of a ſimilar releaſe made to B., becauſe the 


dower ariſes out of both the eſtate for life and 


that in reverſion; and when the jus habendi, 


which is the principal, is releaſed, of conſequence 
the action, that is but the mean to recover 


| it, is alſo gone (r); ; but note, that a releaſe of 


all actions only to C., would not extinguiſh the 
widow's right, but would be of no effect, for 


00 Perk. ſec. $50. Gilb. Dow. 391. 3 
60 perk. ſect. 351. F. N. B. 149. 6 Hen. IV. 7, 8. 
(r) Co. Litt. 265. 1 Rep. 112. 8 Rep. 15. 
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act io eft Jus proſequendi in judicio quod alicui de- 
betur; now the widow could not implead C. 
the releaſee, becauſe he is not tenant to the 
precipe, nor liable to her demand ; therefore, if 
B. were to plead to the writ of dower the widow's 
releaſe of all actions to C., her replication that 

C. had nothing in the freehold at the time of 
the releaſe would be ſufficient to avoid the 
plea; becauſe it is a general rule of law, that to 

give validity to a releafe of actions real, the re- 
leaſee muſt be tenant of the freehold either i in 
deed or in law 1 ahh | 


I 


11 has been obſerved that, in general, a widow's 
right to dower cannot be barred by a Gollateral Y 
ſatisfaction, as by aſſignment of other lands, or 
of a rent iſſuing out of them; for the widow | 

being intitled to a veſted freehold intereſt at her 
huſband's death, it cannot be transferred or ex- 
tinguiſhed at common law, except by releaſe; 
however, if a deviſe were made to her, expreſſing 
in direct terms that it ſhould be in ſatisfaction 
of dower, the gift by will might be averred at 
law in bar of dower, ſo as to oblige her to ele 
between her common law right and; the yore 
fion under the will (9. 45 
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(5) Litt. ſect. 495. 8 Rep. 151. b. Cro. Jae. 151. 


00 Meas. 3% Ca. Vi. 36. b. Cro. Eliz. 128, . 4. a. 
1 | Dyer, 220. 
8 Courts 
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Courts. 1 equity bave extended this; doe- 


trine A degree farther; for in caſes where ex- 
preſſion, is; wanting, but an irrefragable infe- 


rence. ariſes from the inconſiſtency of the Pro- 
| viſions. by, will and- the right of dower, that 


the former Was intended in lieu of the latter 


theſe courts have compelled widows to elect be- 


tween them; ; indeed, as the claims of widows are 
particularly favoured, the late cafes have res 


quired that it muſt, not. be ſhewn only. that their 


husbands did not intend them dower, but that 
they meant to exclude their widows. IO) it by 


; their a hh Aten (u). 5105155 


* 


The 1 80 of is common law; that the 8 8 
acceptance of a collateral ſatisfaction was no bar 
to her demand of dower, united with the in - 


convenience that would have enſued after the 


- paſſing of the ſtatute of uſes (2), the effect of 


which rule would have been to give a title of 
dower to the widow i in ſuch lands as were holden 


to the x/e of the huſband, without depriving her 


of ſuch as might be the ſubje& of ſpecial ſettle- 

ment upon her before the marriage, induced 
the legiſlature, by the above ſtatute, to enable 
the husband to bar effectually the widowis right 
to e by IP. * en on Hor ag 


"+ % 
7 hs | 5 FOOL BE 2 1 Nair 


(u) 2 Vef. Jun. 672. 3 Veſ. bo. 249. 1 Bro. C C. 292. 
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actio eft Jus proſequendi in judicio quod alicui de- 
betur; now the widow could not implead C. 


the releaſee, becauſe he is not tenant to the 
præcipe, nor liable to her demand; therefore, if 


B. were to plead to the writ of dower the widow's 
releaſe of all actions to C., her replication that 
C. had nothing in the freehold at the time of 
the releaſe would be ſufficient to avoid the 
plea; becauſe it is a general rule of law, that to 
give validity to a releaſe of actions real, the re- 


leaſee muſt be tenant = the freehold either i in 
_ deed or in law Wy” | 


11 kids been bbc that, in general, a widow's 


right to dower cannot be barred by a collateral 
ſatisfaction, as by aſſignment of other lands, or 
of ka rent ifluing out of them; for the'widow 
being mtitled to a veſted freehold intereſt at her 


huſband's death, it cannot be transferred or ex- 
tinguiſhed at common law, except by releaſe; 
However, if a deviſe were made to her, expreſſing 
in direct terms that it ſhould be in ſatisfaction 
of dower, the gift by will might be averred at 


law in bar of dower, ſo as to oblige her to ele& 


hetween her common law right and the your 
fion under the will (0 1220 


(s) Litt, ſect. 495. 8 Rep. 151. b. Cro. Jas. 151. 
t&) Mg ar. 31. Ca, Vi 36. b. Cro. Eliz 128, Ber. 4. 4. 
1 4 Dyer, 220. 


. Courts 


YR. 
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Courts. * equity have extended this doe- 
trine EY degree farther; for in caſes where ex- 
preſſion, is wanting, but an irrefragable inte- 


rence ariſes from, the inconſiſtency. of the pro» 
viſions. by, will. and the right of dower, that 


the former was intended in lieu of the latter, 


theſe, courts have compelled widows to elect be- 
_ tween them; indeed, as the claims of widows are 


| particularly favoured, the late cafes have re- 
quired that it muſt not be ſhewn only that their 


husbands did not intend. them dower, . but that | 


they meant to exclude their widows. FN it by 
thgir Nee e (u). flo 


< * , * 0 
N p . F # 


The 5 85 of FIC common law: that the ho: "2 


acceptance « of a collateral ſatisfaction was tie bar 
to her demand of dower, united with the in» 


convenience that would have enſued after the 


paſſing of .the ſtatute of uſes (a), the effect of 


which rule would have been to give a title of 
dower to the widow in ſuch lands as were holden 
to the uſe of the huſband, without depriving her 
of ſuch as might be the ſubject of ſpecial ſettle- 
ment upon her before the marriage, induced 
the legiſlature, by the above ſtatute, to enable 


the husband to bar effectually the widow's right 


to dower, by Ong a e for 0 meu 


ot #) 'S 
'& 0 Derne nn 


G : vel. Jun. 572. | Veſ. Jun. 249. 1 Bro. c. c. 262. 
3 Bro, C. C. 347 W 0 27; Hed. VB $40... 
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152 TRACTS ON THE LAW Of - 
marriage in lieu of it, which is called a jointure 
(Y. To make this more intelligible to the reader, 
be will underſtand, that before the making of the 
ſtatute of uſes, the greateſt part of the lands in 
England was conveyed to uſes; now as a wife was 
not intitled to dower of a je, her father or friends, 
upon her marriage, procured a ſettlement to be 
made of ſome particular eſtate to the uſe of the 
_ huſband and wife for their lives in joint-tenancy, 
which would be a proviſion for the wife ſurviving 
her husband. The ſtatute of uſes deſtroyed the 
diſtinction between the uſe and the poſſeſſion, 
_ declaring that the former ſhould attract the lat? 
ter, ſo that the legal eſtate or freehold no longer 
continued in the feoffee, but was inſtantaneouſiy 
transferred to the ceftui gue uſe. After this ſta- 
tute, therefore, the husband became actually 
ſeized of the freehold whence dower would ne- 
ceſſarily ſpring, and the widow would have be- 
come dowable of ſuch lands as were held to the 
uſe of her husband, and intitled at the fame 
time to the particular lands ſettled in jointure 
before the marriage, had not the ſtatute made 
a4 ene proviſion (2). 


A jointure | is thus defined hy" Lord Coke, e from 
the purview of the act.— A competent liveli- 


hood on the freehold fo. the wife of lands ang 


(7 27 Hen. vill. cap. 10. ſed. 
(x) ker. . b. 2. a. 2 lack. Com. 137. 


3 1 tenements 
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tenements to take effect, in profit or poſſeſſion, 
preſently after the death of the husband, for 
me os of the wife at _ ind D 

i the Senn of this 4 the fol 
| ang n, . ar to o have | en delete 


41. The jointure muſt t ke effe immediately : 


o the death of the ee 


Ae if an eltate f for life be Umited f 


to A. (a ſtranger) beneficially, after the hus- 


band's death, and not merely during the hus- 


band's life, to preſerve contingent remainders; 


or if the lands be limited to 4. for a term of 
years, after the deceaſe of the husband, and : 
then to the widow for life for her jointure; 
theſe are not good jointures within the meaning | 

of the ſtatute, which did not intend to place 
widows in a worſe ſituation in reſpect to this pro- 
viſion, than at common law in regard to dower; 
and the death of A., or the expiration of the 


term during the husband's life, will not cure 


the defect (0). For quod ab initio non valet, in 


n ae non convale ow 


8, ; The eſtate muſt be ltited to the wife TY 


| | (a) Go. Litt, 36. b. | 
(3) 4 Rep. i Hurt. 51. Hob. 151. Winch, 33. 
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for i it be limited to her and eech the 


134 


proviſion is not within the an, E)- 


» Fa $ £5, 
1 * 93214 w 4. 


Ic: Although the Ros 18 not ablelutely bet 
completely ſettled upon the wife by deed, but 
is executory. only depending upon articles, or 


the covenant of * 2 yet it will be good 


in equity (4). Ft ect; 21 LEON x vf I 1 


3 
* 


4. The eſtate of the vife muſt hs contains fo 
| that a ſettlement upon A, for life, remainder. to 
B. for life, remainder to the uſe of Juch woman 
as B. may marry, is not a good proviſion by 
way of jointure on the wife of B., becauſe it is 
ſubject to the contingency of B. dying before 
A. (e); on which event, the widow of B. would 
be unprovided for durin : the life of 4 | 


— The ne i in e muſt hs for the wite's 
own life at leaſt. | | 


ines an eſtate ſettled upon the * pus 
autre vie, or for a long term of years, 16-n0 _ 
legal jointure (F); but if the eſtate be condi- 
tional, and may continue during her lite, with- 
out ſhe co-operate to defeat it, this will be a : 


[1 


0 Winch 33. 
(4) 2 Vein, 343. 3 P. Will. 277. 1 Ch. Ca. 100. 


(h) Sid. 3, 4: Y Co. Litt. 36. b. 


good 
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good jointure; accordingly, a limitation to * 
wife durante viduitate, will Ld dower ( 8). - 


6 The jointure muſt be made whey ma 
wo other in eee 5 5 


4 "the Vitae Apple to aſs 1 
Where the poſſeſſion is executed. in the widow 
upon a limitation of uſes; that act merely in- 
tending to prevent the widow's right to dower 
in ſuch lands, of which ſhe would not have been 
dowable at common law, viz. of, FENG. holden N 


to the 4 of the boaband. G 


7. The provifion n muſt be in | fatisfftion : of | 
: Py in toto. wh 91 4 | 
3 if the ſettlement be mentioned 
to be made in lieu of part. of dower only, Nis 
not within the act; for it is uncertain in reſpect 
of what part, and for how much dower, the 
ſatisfaction was intended to be made (i); yet it 
ſeems, that the widow, would not at law be 
allowed to. retain the proviſion in the ſettlement. 
as a jointure, and at the ſame time to claim 
dower; for if ſhe proceed to obtain judgment 
Y in a Writ of. dower, the thereby. affirms that the 
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has a title to dower only, and is ; topped t to 


claim the lands in jointure (4). 


s. If the proviſion by ſettlement be not eapreſed 


in the deed, as in full recompence of dower, it 
may be averred to have been ſo intended (1). 


9. The jointure muſt be made before marriage. 


Inis is expreſsly required by the ſtatute; 


therefore, if the jointure be poſtponed till the 
marriage be conſummated, the wife may waive 
it aſter the husband's death, and claim her 
dower (un); but if the then agree to it, as by 


entry, . acceptance of rent, &c. with full know- 


ledge of her right, ſhe will be bound, and not 
; allowed aſter wards to 5 5 che e jointure (n). 


If 2 jointure of land be made upon ds wife | 


before marriage, and ſhe during the coverture 
join with her husband in encumbering them 
(o), or abſolutely diſpoſing of them by fine or 


recovery; or if the levy a fine of them alone 


without the concurrence of the husband, and 
he does not enter and ade it Y. the widow 


0 4Rep. 5: 00 Owen, 33. Co. Litt. 05 Gilb. on Uſes, 151. 


. () Co. Litt. 36. 
G&) Rep. 26. a. 3 Leon. 272. Poph. 88. 'Gouls 4. he 
IVVelſ. Jun. 335. : 
(4) 2 Chan, Ca. 162. | 00 10 Rep. 43 a. 


. 
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cannot claim damer after his death to the preju- Tf 
dice of her own acts; for ſhe was barred of dower 


by the jointure, and it was her own fault to 
charge or diſpoſe of the property compriſed in it. 


But if the jointure be made after marriage, and 


ſhe joins in any of the above acts, ſhe will never- 


theleſs be entitled to dower; for the eſtate in 


jointure being in this caſe only a conditional bar 


of dower, (i. e.) upon the wife's conſenting to 
it after her huſband's death, the diſpoſition of 


the lands in ſettlement by fine will not prevent 


her exerting that right which accrued to wo at 


the n death G0. 


: It FITS that if the jointare be made before a 

the marriage it will conclude the widow, al- 
N _ ſhe was an infant at the time of making : 

5 This was one of the points determined! in 


T ordan v. Savage Wh 


4 10. — lands are not included within a 
ſtatute of uſes, and that part of it which relates 
to jointures; therefore à jointure of ſuch lands 


will be no legal bar of dower: the reaſon is, 
that the words of the act being general, and in- 
troductive of a new law, viz. to bar widows of 


dower in contradiction to the common law; 


there was no inducement to extend ſuch words 


„ Co. Litt. 36. b. Bulftr 173. 
05 Bac. Abr. Tit. 9 page 226. 40. 612. 


LY 
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| has a title to dower only,. and is ſtopped 1 to 
claim the lands 1 in jointure ( ). b 


8. If the proviſion by ſettlement be not expreſſed 
in the deed, as in full recompence of dower, it | 
; my be We to have been ſo intended O. 


9. The jointure muſt be! mage: before martiage | 


This is expreſsly 1 by the ſtatute $7. 


| therefore, if the jointure be poſtponed till the. 


marriage be conſummated, the wife may waive 
it after the husband's death, and claim her 
dower (m); but if ſhe then agree to it, as by 
entry, acceptance of rent, &c. with full know- 
ledge of her right, ſhe will be bound, and not 
8 allowed after wards to diſpute the e jointure (8). 


If bine of land be made apo" the wife ; 


before marriage, and the during the coverture 
join with her husband in encumbering them 


(o), or abſolutely diſpoſing of them by fine or 
recovery; or if ſhe levy a fine of them alone 
without the concurrence of the husband, and 
he does not enter and W i Y. the widow 


0 (Rep. 5. (1) Once, 23: Co. Litt; 36. Gilb. on Uſes, 151. 
(n) Co. Litt. 36. 
0 3 Rep. 26. a. 3 Leon. 272. Poph. 88. Gouls. 45 37 
1 Vel. Jun. 335. ; 

Co) 2 Chan. Ca. 162. (2) 10Rop 43. a. 


. 
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cannot claim dower after his death to the preju- 
dice of her own acts; for ſhe was barred of dower 
by the jointure, and it was her own fault to 
charge or diſpoſe of the property compriſed in it. 
But if the jointure be made after marriage, and 
ſhe joins in any of the above acts, ſhe will never- 
theleſs be entitled to dower; for the eſtate in 
jointure being in this caſe only a conditional bar 
of dower, (i. e.) upon the wife's conſenting to - 
it after her huſband's death, the diſpoſition of 
the lands in fettlement by fine will not prevent 
her exerting that right which accrued to Bier at 
the hyband's death GD. 


It 8 that if the jointure bs whe before : 
the marriage it will conclude the widow, al- 
1 ſhe was an infant at the time of making 
: 'This was one of the points determined! in 
1 ordan v. Savage 00. e 


10. Copyhold lands are not included within the : 
ſtatute of uſes, and that part of it which relates 
to jointures; therefore à jointure of ſuch lands 
will be no legal bar of dower: the reaſon is, 
that the words of the act being general, and in- 
troductive of a new law, viz. to bar widows of 
dower in contradiction to the common law; 
there was no inducement to extend ſuch words 


(7) Co. Litt. 36. b. Bulftr. 193. 
(r) Bac. Abr. Tit. (Jointure) page 226. v4. 61 2. 
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to include cuſtomary lands, particularly as an 
eſtate by copy is diſadvantageous to the widow, | 
who muſt pay a fine upon admiſſion, which ſhe 
may be unable to do, and thereby commit a 
forfeiture. Beſides, widows are not intitled to 
dower by the general law of eopyholds, which 
affords an inference, that cuſtomary lands were 
not within the contemplation of the legiſlature 


Such are the requiſites of a good legal jointure. 

But courts of equity, proceeding upon a more 
extended ſcale, conſider the 'widow bound by 
acceptance of the eſtate ſettled by way of join- 
| ture in lieu of dower, of whatſoever kind it 
may happen to be, as of a term for years, the 
truſt o of 4 term or copyhold * elt 0eitit- 


| At 15 if the e 50 not 1 to 
the ſtatute, the widow may claim both the pro- 
perty intended as a jointure and dower; but 
equity here ſteps in, and by affecting the con- 
ſcience of the widow, obliges her to eleft' be- 
tween them, upon the principle, that it would 
be unjuſt for a perſon to claim both the thing 
ſettled, and the property in coriledandtion.” of 
which och: RENE was pa 93 5003 IN 


O cb. Ten, 182. | 


"= 
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The limitation of a jointure will remit the 


ils to d former right in the ſame lands (f). 


Accordingly, if a man covenant to ſtand ſeized 


to the uſe of himſelf in tail, remainder to his 
wife for life, remainder to B. in tail, and then 


makes a feoffment to the uſe of himſelf and 


wife for their lives, as a jointure for the wife, 


remainder to C., and dies without iſſue, the wife 


will be remitted; for if ſhe had been allowed to 
claim under the ſecond title, ſhe muſt have 
waived the firſt, and ſubjected herſelf to the ac- 
tion of B., whoſe right would have commenced 
| a de un her aſſent to take. under ſuch 


* n 


e K cafes whos: the hs election @ . 
— would not prejudice another perſon; 
ſhe will not be remitted, againſt her inclination, 
to her elder right; though if the make no elec- 


tion, ſhe will be conſidered as Rd 'of the 
p 1 title as moſt 105 her Ben 


| Accordingly, if wd 4 given 40 the: h 


band 5 in tail, remainder to his wife for life, re- 


mainder to the right heirs of the husband, and 
then the husband makes a feoffment in fee to 


the uſe of himſelf and wife: for their” lives, re- 


mainder to the right heirs of the husband, and - 


A 


212 Oro. Jac. 490. 8 
(2) Co. Litt. 348. a. 2 Roll. Abr. 422. (m) pl. 1. 
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dies without iſſue, the widow may elect between 
the two titles (z); for both titles of the widow - 
are of equal validity, and the heirs of the hus- 
band are not prejudiced by her election, as in 
neither caſe they can claim in oppoſition to the 
feoffment of their anceſtor. 


Tf by any means, after lands are ſettled upon 
a woman in jointure, there is an exceſs, the will 
be intitled to. the benefit of it; and converſo, 


tit there happen to be a * ſhe _ 
ſubmit to the loſs G0. 


Pavers requiring certain form alities, are ſome- 
times granted to tenants for life, to make join- 
tures on women they may marry; if, however, 
| ſuch perſons happen to omit any of the circum- 
ſtances preſcribed by the powers, in the attempt to 
execute them, or if they engage to execute the 
powers, but die without fulfilling ſuch engage- 
ment, a court of equity will interfere on behalf of 
the jointreſs, and ſupply the defect. Accord- 
ingly, if a power require an indenture, and the 
execution is by deed- poll, or if the ſigning of the 
party is directed to be atteſted by three witneſſes, 
when ſuch ſignature is made in the preſence of 
one or two perſons only, and the like, theſe 


(*) Co. Litt. 357. Dyer, 351. b. 
n Atk. 544. 


miſtakes 
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miſtakes will not be allowed to vitiate the exe 
cution of the power (2) 


But if the tenant for life enter- into no en- 

gagement to execute the power, nor thew any 
intention that he meant to do it, equity will not 
execute it for him, as that would be againſt the 
nature of à power, which is left to the free-will 
and election 8 the Pay whether: to execute it 


or not * 


The di of the - jointrely at Being in 
adultery with another man, is n forfeiture of 
her jointure, as it is of dower, whether ſuch 
proviſion be made by a complete deed, or be 
executory only, as by articles; and the reaſon 
for this diſtinction between dower and jointure 
is, that the former is forfeited by act of parlia- 


ment (5), but there is no-ſuch ſtatute to ing ad 
mne, 95 5 : 


Ik the | jointreſs be in a poſſeſſion of the ace 
_ deeds, and the heir files a bill in Chancery to 


0 obtain them, alleging that his anceſtor had no 
power to make a jointure, the court will not 
ee the widow to eee and e them 


— . 


0 a 379. 2 P. will 222, 490. r Atk. 563. 
(a. 2 P. Will. 490. (5) Weſtm. 2. cap. 34. 
i, . Win. 775 9 
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up, unleſs he will ſubmit to confirm her title; 
and the fame law prevails in caſes of dower 


(4). 


2. The WI ife s power over her husbund's real 


eſtate. 


Previous to the ſtatute 11 Hen. 7. cap. 20. 
the alienations of tenants for life with warranty, 
except of tenants by the curteſy, which was 
provided againſt by the ſtatute of Glouceſter 
(e), barred the heirs of the warrantors. The 
reaſon was this: In lineal warranties, which 
were ſo called when the heir derived, or might by 
poſſibility have derived, his title to the lands 


warranted either from or through the |anceſtor 


who made the warranty, the heir was bound 
though no aſſets deſcended upon him, on the 
principle, that if he was permitted to ſucceed | 
to the eſtate aliened, as he muſt then claim it as 
1 heir to the warranting anceſtor, it would on 
that event become aſſets in his hands to anſwer 
the warranty. The ſame rule was with leſs rea- 
ſon applied to collateral warranties, ſo denomi- 
nated when the heir's title to the land neither 
was nor could have been derived from the war- 
ranting anceſtor; upon a preſumption of law, 
that although the heir might not at that period 


(%) I 3 479. 2 Vern. 701. 2 Bro. C. C. 650. 
| (e) 6 Edw, I, ap. 3. 


have 


WE 
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have aſſets from the warranting anceſtor, he 


might afterwards have_them by deſcent, either 


from or through ſuch anceſtor. Accordingly, 
at common law, if the widow had aliened in 
fee with warranty the lands which ſhe held in 
dower or in jointure for life, the diſcontinu- 
- ance could not have been defeated by the heir 
on account of the warranty. In order to re- 

medy this inconvenience, a ſtatute was made WM: 
the reign of Henry the Seventh (/), by which 


it was e e 15 That if any woman having 


an eſtate in dower, or for life, or in tail jointly 
with her huſband, or to herſelf only, or to her 
uſe, in any manors, lands, tenements or other 
hereditaments, of the inheritance or purchaſe of 


her husband, or given to the huſband and wife, 


in tail, or for life, by any of the anceſtors _ 
the husband, or by any other perſon ſeized to 
the uſe of the husband, or of his anceſtors, and 
being ſole, or with any after-taken husband 


diſcontinue, alien, releaſe, or confirm with war- 


ranty, or by: covin ſuffer any recovery againſt 
them, all ſuch recoveries, . diſcontinuances, 
alienations, releaſes, confirmations, and war- 

ranties, ſhall be void. And every perſon to 
whom the intereſt, title, or inheritance, after | 


the death of the woman, in the manors, &c. 


ſhould belong, may enter, &c. as if no diſeon- 
tinuance, warranty, or recovery, had been made, 


(f) 11 Hen. VII. cap. 20. 


M2 entered 
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entered into, or ſuffered. And that if Rich het 


Husbands and women, of any other perſon ſeized 
to their uſe, make ſuch diſcontinuance, &c. the 
perſons to whom the manors, &c. fhould belong 
after thẽ deceaſe of the women, may enter into 
and hold the fame according to ſuch title and 
intereſt as they would have had if ſuch women 
had been dead, and no diſcontinuance, &c. 
made, as againſt the husband during his life, if 
the diſcontinuance, &c. be had by or againſt 
the ſame husbands and women during the mar- 
riage between them; provided the women after 
the death of their husbands may re-enter into 
the ſame manors, and enjoy the ſame according 
to their firſt eſtate. But if they happen to be 
 fole at the time of the diſcontinuance, &c. they 
/ſhall be barred of their intereſts for ever, and 
the perſons to whom the title, intereſt, and poſ- 
ſeſlion ſhould belong after the death of ſuch 
women, may enter, &c. provided the act ſhall 
not extend to any recovery or diſcontinuance 
to be had, where the heirs next inheritable to 
the women, or where the perſons that next after 
the death of ſuch women ſhould have an eſtate 
of inheritance, aſſent to the faid recoveries, 
when ſuch aſſent is of record or inrolled.“ 


In the conſtiudtion of this ſtatute the follow- = 
in g points ſeem to have been determined : 


Althou gh 
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Although the act mentions a woman having 
an eftate in doyer, theſe words have been confi- 
dered as extending to a mere title to dower; o 
that if a widow. n endowment levy, a fine, 
it is a forfeiture by the ſtatute (8). 


Eſtates in dower, for life, and in tail, being 
only mentioned in the ſtatute, it has been de- 
cided, that lands given to, or ſettled upon, the 
Vife by the nd or his relations in Jee:fi mple, 
is not within its meaning; for general reſtraints 
of alienation annexed to limitations of abſolute 

eſtates of inheritance, being repugnant, and ” 
againſt the rule of the common law, it could 
not be preſumed, that the legiſlature intended 
to countenance and give effect to ſuch reſtraints 
by a ſtatutable proviſion, when the words « of. the : 
> ſtatute are e inſufficient for the purpoſe G0. 


ho Copylold lands are not vithin the Gatute.; 5 
for an entry being given to the perſon that | 
would be intitled to the lands aliened upon the 5 
woman's death, if the act were conſtrued to in- 
clude copyholds, ſuch perſon would become te- 
nant to the lord without admiſſion, hen! would . 


infringe upon the lord's e G. 


4 2 Leon. 168. Ls 78. | 
(5) 4Rep. 3- b. Moor. 716. Cro. Eliz. 524. 
(.) 2 Sid. 41, 73+ Vel 355. Gilh, Ten. 181. 5 


M 3 The. 
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The ſtatute expreſsly mentions lands holden 
to the uſe of the wife, ſo that it extends to 
modern truſts, and alſo to equities of redemp- 
tion, for what are now called truſts, were at the 


time of paſſing that ſtatute known by the name. 
of WEE (k). 


It is ſaid by Lord Coke to have been ad- 
judged, that if a man ſeized of lands in fer, 
levy a fine to the uſe of himſelf for life, re- 
mainder to the uſe of his wife, and the heirs | 
male of her body by him, for her jointure, and 
they, having iſſue male, levy a fine, and ſuffer 
a recovery, and then die, the iſſue male may 
enter under the ſtatute, upon the principle, 
that although the caſe is not within the act, 
yet it is within the ſpirit and meaning of it, 
which intends to provide for the children of the 
marriage (J). This caſe, however, is clearly 
_ over-r aled by that of Kirkman v. Thompſon 
(n), which decided, that the alienation of the 
husband and wife of lands ſettled upon her in 
tail er prociſione viy i, would bar the iſſue of 
the marriage, and was no forfeiture either with- 
in the letter or meaning of the ſtatute, - which 
extended only to diſcontinuances by widows, or 
by them and their after-taken TaDaner. 


(#) Vern. 489. 1 Eq. Ca. Abr. 220. (1 Co. Litt, 365. b. 
| a) Cro. Jac. 474. N 


The 
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The principal object of the ſtatute being ta 


prevent only the diſcontinuances of women of 
the lands of their huſbands, to the prejudice of 

the heirs of ſuch huſbands, to whom the ſame 
were limited; it has therefore been holden, not 


to extend to lands which originally belonged to 


the wife, or were derived from her anceſtors, or 


even to lands belonging to the huſband, when 


they were not given to his iſſue, but to the iſſue 


of the wife in tail general. Accordingly, if a 
man be ſeized of lands in the right of his wife, 


and levy a fine, taking back from the conuſee an 
eſtate in ſpecial- tail, 8 to the heirs of the 
wife, and they have iſſue, and then the huſband 
dies, and the wife marrying again, ſhe and her 
ſecond huſband levy a fine. This is directly 
within the letter of the ſtatute, and yet not 
within its meaning, becauſe it was originally 
the wife's eſtate (n). And it is ſaid to have been 
adjudged, upon the ſame principle, that if the 
huſband be ſeized of lands in right of his wife, 
and both join 1n levying a fine, and the conu- 
ſee grants @ rent to them in tail, and the hus- 
band, having iſſue, dies, and then the widow 
aliens the rent, the diſpoſition i is not within the 


Pu of the ſtatute * 


00 85 Lit. 366. a. Plowd. 459. 462. Keilw. 214. Cro, 


Eliz. 524. Moor. 715. 
(e) Cro. Eliz. 2. 
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Similiter, if lands be given to husband and 
wife, before marriage, in fee · ſimple, and after- 
wards the husband and wife levy a fine of the 
whole to the father, who grants it to them again 


in tail, the huſband's moiety only is within the 


ſtatute, for the firſt gift of the father in fee- 
ſimple was not within the act, ſo that the do- 
nees took in moieties in their own rights; there- 
fore, when the huſband and wife joined in the 


fine, their ſeveral ſhares paſſed to the father, the 


one from the wife, and the other from her 
huſband, ſo that upon the re-grant, the wife's 
moiety could not be conkilered as proceeding 


from the huſband's anceſtor, within the intent 
and meaning of che RAG GO). 


Hausband ſeized 1 fee, deviſed 1 to his 


VUife in tail general, remainder over to a ftranger, 
the wife married again after her huſband's death, 


and ſuffered a recovery, the daughter of the 


firſt huſband entered for the forfeiture; but it 
was determined, that although the caſe was 
_ within the letter of the ſtatute, yet it was not 
within the intention of it, as the remainder was 
limited from the heirs of the huſband to a 


ſtranger (J). 


— Moor. 715. Cro. Eliz. 524. Cro. Jac. 175. 


If 
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If the huſband or his father being ſeized of 
lands in fee, enfeoff B. upon condition to re- 
grant the ſame to the huſband and wife in tail, 


which is accordingly done; this is an intail 
within the meaning of the ſtatute, that is, a 


gift to the wife by the proviſion of her huſband 


or his anceſtor, though it does not ſeem to be 


within the letter of the a&t, as the tenants: in 


tail claim under B. the feoffee (7). 


If the . be in 3 | or in 
_ conſequence of marriage, although the wife or 
her relations may advance money to the husband 
or his friends, in conſideration of the lands 
ſettled on her in jointure, that. circumſtance will 
not except the caſe out of the act, but the 
whole tranſaction will be conſidered as relating 
merely to the marriage, and the lands ſettled 
upon the wife, a proviſion by the husband or 
his friends for the wife within the letter and 


weaning of the Ronde. 


Accordingly, i in a caſe where A. being ſeized 


in fee of lands covenanted with B., in conſide- 


ration of 2007. paid by B., and of a marriage 

between C. the ſon of A., and D. the daughter 
of B., to convey the lands to the uſe of C. and 
D., and the heirs of the ny of D., and to : 


| (1) Moor. 93. Cro. Bliz. 513. zue 30.8. C. 2 And 4. 


Moor, 435. 


his 
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his right heirs; the marriage took effect, and 
the lands were ſettled; there was iſſue of the 
marriage, and then C. made a feoffment of the 
lands, and levied a fine with the wife to the 
feoffee; one of the queſtions was, Whether this 
ſettlement on the wife being made in conſidera- 
tion of money paid by the wife's father, as well 
as of the marriage, was within the ſtatute? and 
it was reſolved in the affirmative (s). 


Upon the fame reaſoning, if the eftate belong 
to the wife's father or relations, payment of 
money by the huſband or his friends in conſide- 

ration of the marriage, will not make him or 

them purchaſers within the meaning of the ſta- 
tute (t); for the eſtate moving from the wife's 
father or relations, is not within the words or 
intention of the act, which was chiefly made 
for the benefit of the huſband's heirs, who be- 
fore the paſling of it were frequently diſinherited 
by the diſcontinuance of the widow; and with 
reſpect to the money paid by the huſband or his 

friends, it is not conſidered in the nature of a 

purchaſe of the 2. eſtate, but advanced in 

conſequence, and as Aa 1 of the e 

contract. 


If, however, the tranſaction be between a 


; (5) Cro. Jac. 474. Dyer, 146. Keilw. 208. Moox. 93. 
(:) Cro. Jac. 624, Cro. Car. 244. Jon. 254. 


 firanger, 
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ſtranger, the wife's friends, and the huſband; 
and the ſtranger, in conſideration of a ſum of 
money paid by the huſband and the friends of 
the wife, convey lands to the wife in jointure, 
this would be conſidered a purchaſe of the hus« 
band, within the letter and meaning of the 
ſtatute (). 


It is ſaid, that if huſband and wife join in 
ſelling her eſtate, and purchaſe other lands with 

the money, which are ſettled on both, this is a 
1 Jointure within the act; becauſe the money was 
a Chattel veſted in the huſband, which he might 
have diſpoſed of as he pleaſed ; ſo that when he 

inveſted it in the purchaſe of other lands, and 
ſettled them upon himſelf and wife, the law 
will conſider ſuch purchaſe and ſettlement as a 
jointure on the WY within the meaning 8 of the 

Ratute (a). e 


+ 4 Tebniv that the Hd? in des to be of the 
purchaſe of the huſband within the act, muſt 
be for a valuable conſideration, a conſideration 
merely good and meritorious not being ſuffi- 
cient; accordingly, in a caſe where A. in conſi- 

deration of the good ſervice done by B., his 
domeſtic male ſervant, and in contemplation ot 
Ly marriage e between B. and C. the couſin of * 


07 Moor. 2 50. | (#) Palm, 217. 


E 
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enfeoffed B. and C. of lands in tail, &c. Upon 
a queſtion whether this was a jointure on the 
wife ex proviſione viri within the ſtatute, the de- 
termination was in the negative, becauſe the 
conſideration of ſervice, &c. was not ſuch a 
valuable confideration as the act required (/. 


Huſband and wife joint-copyholders in fee, 
the former in conſideration of money paid to 
the lord of the manor, purchaſes the freehold 

and inheritance of the lands, which are limited 

to the huſband and wife in' tail, the huſband 

dies leaving iſſue, and the wife enters and ſut- 
/ fers a recovery; this is a forteiture within the 
| ſtatute, for the copyhold tenure was extin- 
guiſhed by the purchaſe and pee of the 


new eſtate (#). 
"Pina tenant in tall 4 provifione viri, accepts 
n a fine ſur conuzance de droit come ceo, Sc., and 
| thereby grants and renders : the lands for 1000 
| years, this is an alienation within the ſtatute, 


1 though no diſcontinuauce; for if a different 
conſtruction were made, the act would be of 
little effect (a). 


65 Cro. Jac. 173. Nos, 122. Yew. 101. Moor. 683. 
(2) Cro. Eliz. 8 
(% 3 Rep. 51. b. Cro. Car. 234. Cro. Eliz. 514, 2 Leon, 163. 
3 Keb. 436. Sir W. Jones, 60. x 


The 
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The reaſon why ſuch a leaſe is not within the 
Fetter of the ſtatute, ariſes from the conſtrue- 
tion put üpon the words difcontitiue, alien 
releaſe or confirm with warranty; for the act 
being made principally to facilitate the remedy 
of the huſband's heir againſt the wife's diſcon- 
tinuance, theſe words are conſtrued to extend 
to ſuch acts only as effect diſcontinuances, ſo 
that conveyances, which in their nature do 
not create diſcontinuances, are neither within 
the letter nor reſtraint of the ſtatute, as mere 
lexſes for years, releaſes or confirmations with- 
out warranty. Accordingly, a leaſe for twenty- 
one years, granted by a woman tenant in tail 
er proviſic one wviri, not warranted by the ſtatute 


5 of Henry the Eighth (0), is no forfeiture, and 15 


can only be avokded by the iſſue in tail; there- 
fore, if ſuch iffue levy a fineduring the widow's 
life, it will be binding upon the iſſue in tail 
and his conuſee, and alſo upon thoſe in reverſion 
during the continuance of the intail, for the 
following reaſons: At common law, ſuch a leaſe 
was conelifive againſt the iſſue of the leſſor, 
and agaitift all other perſons, if made after iſſue 
born; and the 6nly alteration effected by the 
Ratute de donis conditionalibus (c) in this reſpect, 
relates to the iſſue in tail, and thoſe in reverſion 
after the natural determination of the eſtate- 


b (6) 32 Hen, VIH. cap. 45. (e) 13 Edw. I. cap. 1. 


1 F 
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tail; ſo that ſuch a leaſe was obligatory upon all | 
perſons, except the iſſue in tail and the perſons 
in reverſion. Then the iſſue, by levying a fine 
during the life of tenant in tail, having barred 
ä the intail quodd ſuch iſſue, and every perſon 
| claiming per formam-doni, the leaſe of the wi- 
Ry dow was neceſſarily good, as there was no per- 
ſon who could by poſſibility defeat it; for the 
iſſue in tail could not do ſo in oppoſition to his 
= je, and his conuſee could have no ſuch right, 
} as nothing paſled by the fine, and the reverſioner 
could not enter during the exiſtence of any per- 
ſon inheritable under the intail ; and with re- 
ſpect to the ſtatute 11 Hen. VII. an ordinary 
leaſe for years is not within its proviſions, for | 
the reaſons before aſſigned. And although the 
iſſue in tail had been intitled to the reverſion in 
fee, expectant upon the determination of the 
eſtate- tail, which reverſion would have paſſed to 
his conulee, it would have made no other diffe- 
rence in regard to the leſſee than as follows: 
while there was iſſue in exiſtence who could in- 
| Herit under the intail, the leaſe could not be 
impeached; for although the eſtate-tail was ex- 
tinguiſhed by the fine quodd the iſſue, yet it was 
in efſe quoad ſtrangers during the exiſtence of any _ 
perſon who might have id under it, ſo 
that the leſſee would be intitled to take advan- 
tage of the legal continuance of the intail, 
which brings his caſe within the reaſoning juſt 
*ſtated. But if there ſhould be a failure of per- 
ſons 


v 33 . > », * nd 9 


BARON AND FEME. ' 173 


ſons capable of inheriting under the intail dur- 
ing the term, the conuſee of the iſſue might 
avoid ſo much of it as remained unexpired, for 
then the reverſion is let in, which he claims 


paramount the leaſe, and the CT of the 
leſſor (4). DP. _- 


If the widow demiſe ſuch lands for the life of 
the leſlee, or for three lives, not warranted by 
the act of Henry VIII (e), theſe would be alie- 
nations of the freehold within the ſtatute of 
Henry y the Seventh now commented upon, and 
the iſſue may enter immediately; for ſuch leaſes 
by tenants for life, or in tail, are diſcontinu 
ances without the addition of warranty ()). 


Although the words of the ſtatute appear to 
extend only to recoveries, ſuffered by the wife 


alone or jointly with a ſubſequent huſband, yet 5 


if they come in as vouchees, it is within the in- 
tention of the act, and therefore a forfeiture 


1 


The ſtatute, according to its letter, avoids to 
all intents and purpoſes covinous recoveries, 
warranties, &c. r the concluſion of law 
© has. en different in analogy to fimilar caſes | 


00 Cro. Inc! 688. W. Jo. 60. 2 Roll. Rep. 490, 458. 
(e) 32 Hen. VIII. cap. 28. | | 
6 ) 3 Rep. 5o.b. 9 514. 8. C. © Moor..715, 70 


upon 


176 TRACTS"ON THE LAW. OF 


upon other ſtatutes (I); ſo that diſcontinuances, 
Ke. by widows alone, or with their after-taken 
hufbands, are not void immediately, but muſt be 


made ſo by the entry of the perſons to whom 


the intereſt, title, or inheritance would belong, 
if the feme-diſcontinuors were then dead (i). 
With reſpe& to all other perſons, and particu- 
larly the parties to the diſcontinuances, &. 
fuch diſcontinuances, &c. are good and bind- 
ing. Purſuant to theſe diſtinctions, if the iſſue 

in tail levy a fine, having a right to the intail 
only, neither he, his iſſue, nor conuſee, can 


enter upon the lands diſcontinued; the two 


former, becauſe they are bound by the fine; the 


latter, becauſe the fine operating merely by 


| eſtoppel, he has no title to the lands, and could 
not enter if the woman were dead (). But oY 
the iſſue be ſeized of the reverſion or remainder 


in fee at the time of the fine levied, although 


the iſſue are concluded by ſuch fine, yet the 


conuſee may enter in reſpect of the rever e or 


remainder which paſſed to him by the fine, 
he is the only perſon who would be 1 to 


the eſtate upon the death of the diſcontinuor 


(0). And note, the different periods allowed 


by law to entries under this ſtatute to defeat the. 


diſcontinuances of widows made of their hus- | 


(4) 3 Rep. bo. b (0) 27 Henry vill. 23. b. 3 Rep. 59: b. 
(4) Cro. Jac. 175. Noy, 122. 


; *. z Rep. 51. Cro, Ehz. 514. Moor. 455. 
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band's anda, when the We in tai hs diſabled 
bimſelf by fine; and to entries made under the 
ſtatute de donis, to avoid the leaſes of tenants in 


tail, when his iſſue has barred himſelf by fine, 
and W An the Tn; e 


Widow bennnt forlife . viri, remain 
der to the heirs male of the huſband's body; C., 
the firſt ſon in tail, ſuffered a recovery with ſingle = 
voucher, by agreement that the recoverors 

' ſhould enfeoff B. to uſes, and that the widow, 
for better aſſurance, would releaſe to B. with 
warranty; which feoffment, releaſe, and war- 
ranty, were made accordingly in the life of C., 
who died after ſurviving che widow. All ob- 
jections to the validity of the recovery being 
waived by the manner of pleading, the queſtion | 
was, whether the #ſue-male of C. were bound 


by theſe tranſactions, or might enter for a for- 


feiture under the ſtatute? and it was determined, ' 
that they were barred by the anceſtors recovery, 


and the releaſe and warranty of the widow.— 


Firſt, becauſe the intention of the ſtatute was to 
reſtrain women from making a diſcontinuance, 
warranty, and recovery, in bar or to the prejudice | 

of the heir in tail, 'or them in remainder, &c. 

But when the heir in tai conveys and affures | 
the land to others, and the releaſe and confir- 
mation of the woman with warranty, is but to 
| perfect and corroborate the eſtate which the heir 
in tail has made, ſuch warranty is not reſtrained 
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by the act; for it ſhall be preſumed for the be- 
nefit of the heir, and not to his prejudice. — 
| Secondly, becauſe the widow with the heir in tail 
might have joined in a fine and barred the 
eſtate-tail, or ſhe might have ſurrendered her 
life- intereſt to him, and then by a recovery the 
intail would have been defeated, ſo that the 
widow and the iſſue in tail had the power to 
bar the intail, and the reverſion or remainder 
expectant upon it; therefore it was not the in- 
tention of the act to reſtrain the warranty of 
the widow made to the alienee of the iſſue in 
tail.— And thirdly, becauſe C., the heir in tail, 
having diſabled himſelf from taking advantage 
of the forfeiture given by the ſtatute, in conſe- 
quence of the recovery againſt him by his o. nF 
3 agreement, his iſſue male, after his death, ſnould 
3 not be permitted to take the benefit of the ſtatute, 
becauſe C. was living at the time of the for- 
feiture, and could not enter; and a perſon not 
in rerum naturd, or who has not the immediate 
_ Intereſt, title, or inheritance, at the time of 
the forfeiture, ſhall not take advantage of the 
g act when another perſon was in exiſtence at the 
1 time of the forfeiture and could not enter, and 
; had power to bar, by fine or recovery, him who 
would claim the benefit of the ſtatute * 


650 Lincoln College caſe. 3 Rep. 58. b. 2 | And. 31. 
Moor. 25 * 5 
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Since the determination of the above caſe, a 


Ratute: has been made which makes void all 
warranties by any tenant for life againſt thoſe 
in remainder or reverſion (n); it ſeems, there- 
fore, that in the caſe juſt ſtated, the warranty 


of the widow-tenant for life being void againſt 
the remainder in tail in the heirs of the hus- 


band, would not prevent the iſſue ſetting aſide | 
the recovery for error; ſo that the entry of the 
iſſue for the forfeiture would be precluded no 
longer than while the recovery continued in 8 


force. . 


Feme tenant in tail of the proviſion of her 
huſband, ſuffers a recovery, and then the iſſue 
in tail releaſes to the recoveror, the iſſue of the 
releaſor may enter under the ſtatute; for imme- _ 
diately upon the recovery ſuffered, a right of 
entry became veſted in the iſſue, and by a mere 
deed of releaſe the firſt iſſue in tail cannot bar his 
_ deſcendants of ſuch a right (o). So note the diſ- 
tinction, when the diſcontinuance i is made prior 
to the diſability of the iſſue in tail, and when 
alter, in relation to the effect of the tranſaction to - 
deprive the ſubſequent iſſue in tail of the bene- - 
fit of the ſtatute. And in Lincoln Colleges 
_ caſe before in part ſtated, it was faid, that if the 
vidow had releaſed after the death of C. the i 


1 cap. 16 ſea. 21. 
0 bos. and Stud. Lib. 1. p. 31. 3 Rep. 61.4 
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by the act; for it ſhall be preſumed for the be- 


nefit of the heir, and not to his prejudiee.— 


Secondly, becauſe the widow with the heir in tail 
might have joined in a fine and barred the 
eſtate-tail, or ſhe might have ſurrendered her 


life-intereſt to him, and then by a recovery the 


. Intail would have been defeated, fo that the 
widow and the iſſue in tail had the power to 
bar the intail, and the reverſion or remainder 
= expectant upon it; therefore it was not the In- 


tention of the act to reſtrain the warranty of 


the widow made to the alienee of the iſſue in 
tail.— And thirdly, becauſe C., the heir in tail, 
having diſabled himſelf from taking advantage 
of the forfeiture given by the ſtatute, ' in conſe- 
quence of the recovery againſt him by his own 
agreement, his iſſue male, after his death, ſhould 
not be permitted to take the benefit of the ſtatute, 
becauſe C. was living at the time of the for- 
feiture, and could not enter; and a perſon not 
in rerum naturd, or who has not the immediate 


intereſt, title, or inheritance, at the time of 


the forfeiture, ſhall not take advantage of the 
act when another perſon was in exiſtence at the 
time of the forfeiture and could not enter, and 
had power to bar, by fine or recovery, him who 
would an the benefit of the ſtatute (n). 


on m) Lincoln Colleges caſe. 3 Rep. 58. b. 2 a 31. 5 
Moor. 75 15 
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Since the determination of the above caſe, a 


ene has been made which makes void all 


warranties by any tenant for life againſt thoſe 
in remainder or reverſion (2); it ſeems, there- 


fore, that in the caſe juſt ſtated, the warranty 
of the widow-tenant for life being void againſt 
the remainder in tail in the heirs of the hus- 
band, would not prevent the iſſue ſetting aſide 
the recovery for error; ſo that the entry of the 
iſſue for the forfeiture would be precluded no 


longer. than . the eee continued in 
force. 


Feme tenant in tail of the proviſion of her 


huſband, ſuffers a recovery, and then the iſſue 
in tail releaſes to the recoveror, the iſſue of the 
releaſor may enter under the ſtatute; for imme- 
diately upon the recovery ſuffered, a right of _ 
entry became veſted in the iſſue, $5? by a mere 
_ deed of releaſe the firſt iſſue in tail cannot bar his 
deſcendants of ſuch a right (o). So note the diſ- 


tinction, when the diſcontinuance i is made prior 


to the diſability of the ifſue in tail, and when 
alter, in relation to the effect of the tranſaction to 
deprive the ſubſequent iſſue in tail of the bene- - 
fit of the ſtatute. And in Lincoln College's 
_ caſe before in part ſtated, it was ſaid, that if the 
| widow had releaſed after the death. of C. the 


| 1 cap. 10 ſed. 21. 3 
© DoR. and Stud. Lib, TOY: 31. 3 61, a. A 
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cdonceives, that if a man make a feoffment in 
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heir in tail who ſuffered the recovery, C.'s ifſue 
might have avoided FRE NY under * 
ſtatute. 


In. che Mme end Sir Nasvw Cote mn, he 


fee to the uſe of himſelf and wife in tail, re- 
mainder to the uſe of the huſband in fee, and 
has iſſue a davghter, and dies leaving his wife 
enſeint of a ſon, whereby the reverſion in fee 
deſcends to the daughter, if the wife and daugh- 
ter join in levying a fine, or ſuffering a recovery 
before the birth of the ſon, or if the widow alone 
levy a fine or ſuffer a recovery, and the daugh- 
ter neglects to enter, or by ſome other means 
diſables herſelf from taking benefit of the act, 
pet the ſon may enter under the proviſions of the 
ſtatute; becauſe the daughter does not claim the 
lands by purchaſe in nature of a perquiſite, but 
per formam doni quaſi by - deſcent ; and by the 
expreſs words of the ſtatute, the perſons to 
whom the lands belong after the deceaſe of the 
woman, ſhall enter into the tenements, and enjoy 
and poſſeſs them according to ſuch title and in- 
tereſt as they ſhall have, if ſuch woman had 
been dead, and no diſcontinuance, warranty, 
or recovery made; the daughter, therefore, 
elaims the lands under the act, according to her 
title, as if the woman had been dead, without: 
doing any thing to incur the penalty of the . 
ſtatute, and that is per formam doni, according 
to 


- BARON AND FEME-/ . 181- 
to which the aſter-bork W is to be n. to 
the daughter 0) f 


/ 


| laws be uſeful to ables, that the principle 


which induces Courts of Equity to direct mar- 
 Tiage-ſettlements to be framed in ſuch manner 
as will beſt anſwer the intention of the parties and 
the purpoſes of the marriage-contraft, notwith- 


| ſtanding the articles entered into prior to the 


_ marriage, if purſued literally, would not have that 


effect, does not apply to limitations of the hus- 
band's lands in jointure to the wife in tail, by 
articles in contemplation of a ſubſequent ſettle- 
ment. To illuſtrate this, if articles are made 


before marriage with a view tu a future ſettle - 


ment, limitting Teal eſtate to the parents for 
their lives, and during the life of the ſurvivor, 
remainder to the heirs. of their or either of their 
bodies, the limitation to ſuch heirs will be con- 
ſidered words of purchaſe, and a ſettlement di- 
rected accordingly, viz. after the lite-eſtates to 


the parents, to their firſt and other ſons in tail; 
and for this obvious reaſon, if an eſtate-tail was 


given by the ſettlement to the huſband and wife, 
or to either of them, as directed by the articles 


the father glone during the. marriage, ar the 


ſettling parent alone after the death of the other, 
might bar the iſſue, and defeat a principal part 


of the ſettlement ;—the intended Moms for 


* 
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the children of the marriage (9). But it b 
been determined, that if neither the father 
alone, nor the ſurviving parent alone, can de- 
feat the ſettlement, if made purſuant to the ar- 
ticles giving the intail, equity will not interfere 
and direct a ſtriét ſettlement, merely becauſe 
both parents may be intitled to bar their iſſue 
by fine or recovery; for ſuch power might be 
left in both for prudent and wiſe purpoſes, and 
is not inconſiſtent with the probable intention 
of the ſettlement ; ſo that if lands ex proviſione 
viri, were agreed by marriage articles to be ſet- 
tled on the huſband antwife' for their lives, re- 
mainder to the heirs of the body of the wife by 
him, the court will not interpoſe and make a 
different ſettlement; becauſe the huſband ne 
cannot by any act deſtroy the intail in che wife 
during the coverture, and ſhe cannot do ſo 
alone after his death, being reſtrained by the - 
flatute of Henry the e Seventh TEX 


C2 CSE 


2 7 


5 00 1 AY Ca. Abr. 37, 392, 393 Gilb. . 114. Forref. 
| | 176. 1 Bro. Parl. Ca. 470. 
5 1 r. Will By 2 vel. - 358. '2Atk, 473: 1 Bro. C. 0. 5% 
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8. 4 le s of, the w ie 5 in her husband's 
We . 9 OY 


11 the wife murvipe her 3 who happens 
to die inteſtate leaving children, and no ſettle- 
ment is made upon the marriage to the prejudice 

of her right; ſhe will be intitled, by the ſtatute 

of diſtributions (s), to a third part of his per- 
ſonal eſtate; and if there be no child, or chil- 
dren, then to a half. But this intereſt of the 
wife is under the abſolute power and controul f 9 
the huſband; for if he make a will, and diſpoſe 3 - [| 
of his perſonal eſtate, the can claim no part of ( 
it in e to ſuch diſpoſition. = 


- Mikon. the bland males ad ts ewe of 
andicles to be worn as ornaments of her perſon 
only, ſuch articles are to be conſidered as her 15 


5 * 


It is a e to be Fo Wee" from the 
nature of this donation, that the wife cannot 
diſpoſe of the ſpecific things given; for ſuch a 
power would be CONErary to the huſband” $ in- 
: tention (0. 
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They are liable to the debts, engagements, 
| and alienation of the huſband during his life, 
but not ſubje& to his diſpoſifion by will (u). 


— This intereft of the wife is ſo much fayoured 
by Courts of Equity, that if the huſband die 
mdebted, and her paraphernalia are taken by 
his ſpecialty creditors in ſatisfaction of their de- 
mands, after all the perfonal eſtate is exhauſted, 
hie will be allowed to ſtand in the place of ſuch 
creditors to reimburſe herſelf out ef the real 
aſſets in the poſſeſſion of the heir, the amount 
of her paraphernalia received by the creditors 
(r). And if the huſband pledge or incumber 
his wife's paraphernalia, ſhe will be intitled to 
have them diſencumbered out af his general 
| perſonal eſtate, to the prejudice of legatees; for 
her right is anterior, and to be preferred to 
thei claims, which are merely Wa G 


The ae that the EY takes in the der 
ſonal eſtate of her huſband, being a ſubject ne- 
eeſſarily connected with the difabilities of co- 
verture, I ſhall poſtpone the confideration of it 
at preſent, and Proceed to treat, 


LasrLy—Of the diſabilities of coverture. 
; (z) 2 Atk. 78. 3 Atk. 358. (x) 5 Atk. 369. 
(3) 1 Þ, Will. 730. 3 Atk. 370, 395. 


The | 
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The diſabilities attendin geoverture are created 
by policy of law for two reaſons; firſt, to prevent, 


as far as human precaution can do, the regard 
the wife is ſuppoſed to entertain for the huſband, 


and his influence over her, from ſtripping her of all 
her property during the marriage; and ſecondly, 
to exempt the huſband from her engagements 


and contracts to which he is not privy and con- 


fenting; for if the, who of the two is reaſon- 


ably preſumed to be moſt expoſed to impoſition, 


were al'2wed to bind the huſband by her ſole 
acts, the conſequences might prove the ruin of 
both, and of their family. It is, therefore, a 
general propoſition; that the ſole deeds of mar- 
tied women are void (2); accordingly, ff a 
married woman execute and deliver a deed to 
another as an eſcrow, and the huſband dies, and 
then the grantee performs the condition, upon 


which the perfon to whom the deed was deli- 


vered, gives it to the grantee as the woman's 
deed; it is void (a); becaufe the inſtrument re- 


ceives its inceptionsfrom the fun delivery, and 
its completion on performanee of the condition, 


ard the ſecond delivery is merely the execution 
- and confurmation of the firſt (H); ſo that the 


grantor bemg under the difability of coverture 
at the time of the deed's firſt delivery, the ſub- 


ſequent dan of the husband before the gran- 


$ X > a : 


© Perk, a.. (a) Perk. fed. 11. 
09s Rep. $4 b. 
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tee's compliance with the terms of it, will not 


remedy the original defect. But if the wife had 


been ſingle at the period of the firſt delivery, 


and afterwards, but before the grantee complied 


with the conditions upon which it was to be his 


deed, the took a husband, the marriage would 
not defeat the deed; for the inſtrument. com- 
mencing in effect from the firſt delivery, 
amounted d relatione to the deed of a fene 


ſole (e). 


N 3 the wiſe's 8 diſability 3 ; 


the marriage, there is one method by which the 
and her husband may convey away her eſtate 

_ effectually, viz. by fine, that being a judicial 

act, and the wife examined ſeparately from her 


husband; every expedient, therefore, is adopted 
to prevent her being impoſed upon, by explain- 
ing the tranſaction to her, and to diſcover whe; 


ther ſhe be acting voluntarily or by dureſs. 


Lord Hobart, in conſidering this mode of con; 


veyance by married womey, expreſſes himſelf 
to the following effect :—**N ote, 5 ſay 8 he, S 


conflict of two laws, of nature and equity ; but- 
the one is predominant, and yet the law of the 
land, for neceſlity's ſake, of commerce, and the 


| like, by a law of policy, makes bold with the 5 
law of nature, in a ſpecial kind, and therefore 
allows a fine levied by 4 the husband and wife; 


V . 
| 1 *: 0 


(e Perk. beet. „ 
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becauſe ſhe is examined of her free-will judi- 

cially by an authentical perſon, tr uſted by the ; 
law and by the king's writ, and ſo taken in a | 
ſort as a "IO Wannen 20 n 


1 Ir the wie Albse levy * 10 ao proclama- 
tions of her eſtate, it will bind her and her 
heirs, becauſe they are eftopped from claiming 

any thing in the land, and will not be permitted 
to ſhew that ſhe was covert at the time (e). But 
the husband may enter and defeat the effect of 
it, in which event the wife and her heirs will 
be reſtored to their eſtate; for by the husband's 
entry, the whole eſtate of the. conuſee is de- 
| feated, and the ancient intereſt of the wife re- 
veſted (/); and it ſeems that the law would be 


the ſame if the wife alone ſuffered a FEY of | 
5 her eſtate (C). 8 


- This l of aecution: being cles the | 
wife during the marriage, if he mortgage or 
pledge her eſtate for payment of the husband's 
debts, ſhe will be intitled in equity to refort 
to his aſſets to have it exonerated from the 
charge, upon the ground that her eſtate was no 
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tee's compliance with the terms of it, will not 
remedy the original defect. But if the wife had 
been ſingle at the period of the firſt delivery, 
and afterwards, but before the grantee complied 
with the conditions upon which- it was to be his 


deed, ſhe took a husband, the marriage would 
not defeat the deed; for the inſtrument. com- 
mencing in effect from the firſt delivery, 
| amounted A relatione to the (deed of a feme | 


JE): 


| Notvithſtanding the wife's diſability. during 


the marriage, there is one method by which ſhe 


and her husband may convey away her eſtate 


effectually, viz. by fine, that being a judicial 
act, and the wife examined ſeparately from her 


husband; every expedient, therefore, is adopted 
to prevent her being impoſed upon, by explain- 


ing the tranſaction to her, and to diſcover whe; 
ther ſhe be acting voluntarily or by dureſs. 


Lord Hobart, in conſidering this mode of con- 5 
veyance by married women, expreſſes himſelf 


to the following effect: —“ Note, ſays he, a 


conflict of two laws, of nature and equity ; but 
the one is predominant, and yet the law of the 
land, for neceſſity's ſake, of commerce, and the 
| like, by a law of policy, makes bold with the 
law of nature, in a ſpecial kind, and therefore 


allovs A ine levied by the husband and end 


* 3 
ES. 
* 


(e) Perk. ſect. * 


Ges ge ng becauſe 


(1 
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becauſe the is examined of her free-will judi- 


cially by an authentical perſon, truſted by the 


law -and by the king's writ, "—_ ſo taken in a 
ſort as a fole nn (0. = 


„If the wife alone levy a Ls os proclama- 


tions of her eſtate, it will bind her and her 
heirs, becauſe they are eftopped from claiming 
any thing in the land, and will not be permitted 


to ſhew that the was covert at the time (e). But 
the husband may enter and defeat the effect of 


it, in which event the wife and her heirs will 
be reſtored to their eſtate; for by the husband's 
entry, the whole eſtate of tlie conuſee is de- 
feated, and the ancient intereſt of the wife re- 
veſted (); and it ſeems that the law would be 


the ſame if the wife alone Cuffered * a \ recovery of 
7 her eſtate C). 


- "This Mey: of alto Weng ed the . 
wife during the marriage, if he mortgage or 


pledge her eſtate for payment of the husband's 

debts, ſhe will be intitled in equity to reſort 
to his aſſets to have it exonerated from the 
Charge, upon the ground that her eſtate was no 


3 Hob. 225. 


Pt 17 rav. III. 52. and 78. 17 Affi. pl. 17. e . 


57 Rep. 8. a. and d. 
0 1 Roll. Abr. 346. pl. 50. Com. Dig. Tit. Bay. and 
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more than ſurety for re- payment of the money 


advanced to the husband (h). It ſeems, bow- 
ever, that this equity of the wife may be re- 


pelled, by proving that the money was never 


received by or applied to the uſe of the hus- 


band, but appropriated to diſcharge a debt 
owing from the wife, in which caſe the principle 


upon which ſhe is intitled to exoneration by her 
| bufband's aſſets will be removed. But if the 


tranſaction purport, not only by the inſtruments 


| themſelves, but by all the other evidence, ex- 
cept parol, to be a tranſaction to raiſe money 
for the husband, and he therefore bound to 
pay, Lord Thurlow is reported to have ſaid, in 
Clinton v. Hooper (i), that he entertained great 

doubts whether it was poſſible to apply parol 
evidence to that tranſaction itſelf to prove it 


different. 


By a ſtatute made in the reign of George the 


Second (k), a married woman intereſted in 
leaſes for lives or years, may by herſelf, or by 
any other perſon on her behalf, upon motion or 


petition to the Court of Chancery, &c. and or- 


der made thereon, by deed without fine, furren- 
der ſuch leaſes, and accept new ones, to and 


upon the ſame uſes, truſts, Ke. as the old were 


8 ale 


9 15. Will. 264. 2 A. 384 3 Bro. 2. C. 545. 
| Gi ver Jun. 188. Cn 29 eo. II. cap. 31. 


8 
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It * to be 4 natural deduction from the 


principles upon which the diſabilities of cover- 
ture are founded, that thoſe caſes muſt be ex - 
cepted out of the general rule, in which the in- 
tereſts of the husband and wife are not in the 
leaſt affected by her ſeparate acts. Accordingly, 
if lands be given to a married woman upon con- 
dition to ſell (I), or if the have a mere power to 
appoint real eſtate, and executes it alone (mn), 
or if a deviſe or feoffment be made to her upon 
condition to convey to another perſon (un), or if 
ſhe alone make grants of copyhold eſtates (o) 
the wife, as to all thoſe purpoſes, will be confi- 


dered in the light of a feme ſole; for the is an 


inſtrument only in ſuch caſes, and departs with 


no intereſt either from herſelf or . 5 


A difference has been taken in | relation to this „ 

ſubject, between a power, a condition, and a 

truſt, permitting the two former to be executed 

and performed by the wife alone, but requiring 

the concurrence of the husband to the execu- 
tion of the latter, as the whole legal fee is 
veſted in her: Jones was of this opinion in Da- 

niel v. Upley O0 and differed from Whitlock 5 


(1)Br, cui in vita, 11 16. Br. Deviſe, 0 „„ 


(i) Noy, bo. Lat. 9, 39» 134. Finch. 346. INS: 21. Oo. 


Litt. 112. a. 
(a) Rol. Rer. 68, 175. LOG 23. 3 Rep. 63. 
OO . Jo. 137. | 
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and Dodridge, who determined, that there was 
no foundation for the diſtinétion; but when it 
is conſidered, that truſts are not cognizable in 
courts of common law, the ſingle opinion of 
Jones may, perhaps, appear the moſt conſiſtent 
and correct; for as thoſe perſons who preſide 
there cannot ſee officially the ſpecial purpoſe of 
the conveyance to the wife, ſhe is at law ſeized 
of an eſtate of inheritance in her own right, 
to which the husband becomes intitled during 
their joint lives at the leaſt. It ſhould ſeem, 
therefore, that the wife cannot, by her act alone, 
transfer this apparent intereſt of the husband 
without his concurrence, and particularly by a 
conveyance, which primd facie, from the cir- 
cumſtance of being voluntary, e to HE. is © 
A Jurious to his right. 


© Another a to this rule is, when the 
husband has notice of the wife's intention and 
purpoſe to do the act, and he aſſents to it, or at 
leaſt expreſſes no diſagreement, which amounts 
to a conſent by implication: thus, it is ſaid, if 
the wife ſell her husband's goods, his agreement 
or acquieſcence will effectuate the diſpoſition 
(7). And if ſhe ſeal a bond in his preſence, 
and he expreſs no diſſatisfaction or diſſent to the 
act, he will be SOUnd by it 0): 


CY, Bro. tne: pl. 8 | 65 2 Freem. 21 5. 


"By 
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By the euſiom of the city of London; a mar- 
hd woman is enabled to carry on trade- as a 
 feme-ſole-merchant, without the interference of 
her husband. As a neceſſary incident to ſuch 
power ſhe may incur debts by fimple-contrac, 
which will bind her property in trade; but if it | 
be inſufficient to ſatisfy them, the may be com- 
- mitted to priſon, and the husband or his property 
will not be aniwerable for ſuch engagements 
(„). In Read v. Jewſon (t), Lord Mansfield 
ſaid, no inſtance had been ſhewn in which a 
eme: covert ſole trader could execute a bond - and 
that although ſhe was liable to ſimple-contract 
debts, ſhe could not give a bond. She is, how- 
ever, liable to a commiſſion of bankrupt as a 
feme-ſole trader, which is advantageous to her, 
for a different conſtruction would ſubject her to 
perpetual impriſonment (u). The husband has 


power to prevent the wife's ſeparate trading in 


futuro, but he cannot determine it.in wixolvets; | 
and it ſeems, that if he put an end to the wite's | 


ſeparate trading, after her debts are paid, he may - 


poſſeſs the ſurplus of her property, for the cuſtom 
does not interfere with any marital rights, but 
regards only trade and commerce (2). It may be 
inferred, therefore, that if the husband die be- 
fore Oe without determi ining her intereſt as a 


"IF ( 2 Black. Com. 477. Com. Dig. 521. 1 1 gg 
(* 3 Burr. 1 „ | : * 


FR | trader, 
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ployed in it, ſuch property will belong to the wife. 


The husband's aſſent or agreement to the fe- 
parate acts of his wife, will in ſome cafes be im- 
plied. Thus if the wife contract for articles, 
which are neceſſary and ſuitable to her ſitua- 
tion in life, the engagement will bind him, 
upon proof that ſuch articles were received by 
her, and properly applied (4). And if the bond 
fide creditor of the wife happen to be deprived 
of redreſs at law, as when money is advanced by 
him to the wife, to purchaſe neceſſaries, which 
is fo applied by her, a Court of Equity will 
interfere, and permit the creditor to ftand in 
the place of thoſe who actually ſupplied her 
with the neceſſaries, and to receive ſatisfaction 
to the amount proved to have been delivered 
C). But if the wife elope and hve with another 
man, the husband's aſſent will be no longer 
implied, and he will not even be Bale to Pay 
for her neceſſatics (a). 


Mr. Perkcins obſerves,” bet k a tingle wort 
the debts of the teſtator are IT the way 


(3) 43: Ed. I. 33. Sid. 109. Mod. 128, Keb. 69, 80, 97. 
Skin. 349. Salk. 118. 
(x) Pre. Ch. 502. 1 P. Will. 482. 
wa) Stra, 647. 6 Term. Rep. K. B. 603. 2 Ventr. 155. 


. pay 


be executrix, and afterwards marries, and al! 
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pay the legacies out of the aſſets in deſpite of 
her husband. But that if the proceed to dif- 
charge ſuch legacies before all the debts are 
paid, ſuch diſcharges will be void; and the hus- 
band may have an action of treſpaſs, for the 
act of the wife would amount to a devaftavit; if 
the remaining perſonal eſtate fell ſhort in ſatis= 
fying the teſtator's debts (5). The reaſon is 
apparent from the diſtinction before made in this 
chapter; for in the firſt caſe, the wife is allowed 
to act as executrix, and her mode of adminiſter- 
ing is proper, and cannot injure the husband; 
but in tlie ſecond, if her acts were permitted 
to be good, the effect would be, to involve the 


husband in the conſequences of a devaſtubit, 


without his interfering in or affenting to the 
adminiſtration; for the husband being charge - 


able with all the debts of the wife, the devafld- 


vit as one, would be a demand Which he would : 
8 be en to n | 


Ws. aun notice, bowever that the inning | 
is liable only to pay his wife's debts during the 
coverture (o); therefore, if they remain unſatis- 
fied at her death, he will not be obliged either at 
law or in equity, to anſwer ſuch demands to a 
One. extent than the amount of ber eſtate, 


. 3 Perks gee. . 
5 Br. Tit. Dette) pl. 49. 3 Mod. 186. 10 Mod. 161. Cro. 
Jac. 257. 1 Roll. Abr. 351. (F). * 5. 


0 | e 
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which he may receive after the happening of 
that event (d). A diſtinction ſeems to prevail 
on this ſubject, between ſuch part of the wife's 
eſtate ds the husband receives gua maritus, and 
ſuch portion of it as does not belong to him in 
that charaQer; the principle is this, in the firſt 
caſe, as the husband is liable to his wife's debts 
during the coverture, whether he receive any 

fortune with her or not, if he happen to ac- 
quire one, it is but reaſonable, that if her debts 


contracted dum ſola are. not recovered in her 


life-time, the husband ſhould be at liberty to 

take advantage of that circumſtance, and not 

be obliged to pay them out of the fortune re- 
ceived with her: but in the ſecond, as he can- 
not recoyer the wife's property which is out- 
ſtanding at the period of her death, except in 


the character of her adminiſtrator, it will be aſſets 


at lay ta pay her debts, and he will be obliged: to 
| apply them for that purpoſe O). 


It is a conſequence of the e and indi- 
viſible character of husband and wife, and for 
the ſafety of the former, that the latter is diſa - 
- bled from ſuing, or being impleaded in any 


(% 2Vern. 118. Pre. Ch. 255. . 
(e) I =o Ca, Abr. 60. 1 P. Will, 466. Ca. Temp: Talb, 173: 
5 Vel. Ca. Ch. 19. bh. Will. ** 


action 5 
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action or fuit, without the husband (7 ). And 

in Beard v. IWebb in error from the King's 
Bench, it was determined in the reverſal of that 
Court's opinion, that a married woman ſole- 
trader in the City of London could not ſue 
without her husband in the courts at V eHmin- 
er; and Lord Eldon Chief Juſtice of the Court 


of Common Pleas obſerved, in delivering the 


opinion of the Court of Exchequer Chamber, that 
if the law were ſo, he thought the converſe ne- 
eeſſarily followed, that ſhe was not liable to be 
ſued there without her husband (g). Excep- 
tions, indeed, have been allowed to the gene- 
rality of the rule, but they are only ſuch as ne- 
ceſſity gave riſe to, viz. the abjuration or exile 
of the huſband, and in caſes of divorce (h). 
Another exception has lately been attempted to 
be added to the former, in inſtances where the 
wife lives apart from her huſband under a deed 
or articles of ſeparation, by which the has a 


| proviſion independent of him. This exception 


ſeems to have been countenanced by. the deci- 

ſion in (i) Corbett v. Poelnitz, but the principle 
upon which that caſe was determined, has been 

over- ruled by the deciſion of the twelve jud ges 


„ Salk. 116. 2 Vert. fs 4 Black. Rep. 1079 4 Term. 
00 2 : Boſang. nad alle, Rep. C. p. 45 108. 


(9 Co. Litt. 132. b. 133. a. by 6) x Term, Reps E. B. 5. 


02 e 8 
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in a late caſe of Marſhall v. Rutton' (H. by 
which it was determined, that a married woman 
living apart from her husband under a deed of 
ſeparation, and having a ſeparate maintenance, 
could neither contract nor be impleaded as a 


| feme-ſole. See alſo the authorities rennen to in 
the notes V 


This kind of ſeparation in | pal is the off. 
ſpring of late years, and totally unknown to the 
common law; and it is worthy of notice that 
in this, as in other innovations on that law, the 
legal acknowledgment of this ſpecies of divorce 
ſeems to have introduced conſiderable difficulties. 
Thus it has been adjudged, that although a wife 
ſo ſeparated from her husband, cannot oblige 
| Herſelf to anſwer perſonally for engagements 
made during the ſeparation, yet they will be al- 
lowed to affect her ſeparate eſtate in the hands 

of her truſtees, when it is ſpecifically pledged or 


aſſigned (Mm). And it has alſo been determined, 
that the making of ſuch ſettlement and the ac- 


ceptance of it by the wife, will exempt the hus- 
band from her future debts (n); ſhould a caſe 
therefore Ds in which the wife exhaufted 


(k) 3 Term. Rep. K. B. 545. 4 
(1) 2 Black. -h. FOO 1 Hen. Black. Rep. C. P. 296 vet 
Jun. C. C . | 
md i vel 163, 517. 1 Bro. C. C. 16. 1 vel. Jun. 189. 
ROE 1 Veſ. Jun. 277. 
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the whole of her ſeparate eſtate, and became 
deſtitute of ſupport, ſhe muſt become a bur- 
then to the place of her ſettlement, although 


the husband may be living in affluence, and 
well able to ___ her. 


If the creditors of the wife FE general 7 Y : 


having no ſpecific lien upon any part of her ſepa- 


rateeſtate, they cannot ſubjeR it in equity to the 
payment of their demands (o). And it was deter- 
: mined in Hyde v. Price (p) at the Rolls, that the 
grant of an annuity by a married woman living 
apart from her husband, out of the dividends of 
ſtock veſted in truſtees by deed of ſeparation, and 
expreſſed to be for her maintenance, could not 
be ſupported from the nature of the tranſaction ED 
and the intention of the parties, which were, that . 
the wife ſhould not have the power of charging 
or alienating the proviſion in ſuch manner as to 


| defeat the. ſettlement, and leave herſelf deſti- 
tute. : 


As this ſpecies of divorce i is unknown to the 5 
common law, and the Eccleſiaſtical Court ac- 
cording to the juriſdiction of this country, has 
excluſive cognizance of the rights and duties 
ariſing 8 the ſtate of marriage, a Court of 
Equity cannot controul the common law, nor 


infringe Upon. the Lune Sete « of the . 


PR 2 Veſ. 1 150. © 3 vel. FRY 437. 


os Eccleſiaſtical | 
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Fecleſiaſtical Court, in admitting a ſuit between 
husband and wife to enforce the performance of 
a mere perſonal contraR, entered into between 
them alone to live apart. 


The inſtances i in which a Court of Equity has 
interfered, may be clafſed under three heads; 
firſt, where the intereſts of third perſons have 

occurred, as where they have. covenanted or 

agreed to indemnify the husband againſt the 
wife's debts (9); for in thoſe caſes there was a 
good conſideration between perſons able to con- 
tract. Secondly, upon an acceſſion of a fortune to 
the wife after the ſeparation took place, ahd ap- 
plication to the court, that a proviſion ſhould 
be made for her out of the pr operty, under thoſe 
circumſtances; for it would be very hard that 
the wife, on whoſe account the fortune came, 
| ſhould loſe, and the husband gain the whole 
benefit of it (r). And thirdly, when the property 
is mer I equitable, and cannot be recovered at 
law (s). If, however, the wife return to and 
cohabit with her husband, and the afterwards 
endeavours to enforce the contract of ſeparation, 
ſhe will not be allowed to do ſo; for it ſeems that 
the ſubſe quent cohabitation Oey av oided 


| (7) 2 Vern. 386. Pre. Ch. $97». -(r)-2 Veſ. Jun. 191. 
0 3 P. Will. 269. 5 Ed. and the Caſes in the Notes. 3 Vel. 
* Jun 352, 359- 


the 
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the prior contract (1). But the wife living apart 


from her husband under deed of ſeparation can- 
not, according to the deciſion in Rex v. Mead 
(u), be compelled by the husband to return 0 


1 and live . him. 


In e the wife may be a plaintiff or de- 


fendant without the concurrence of her hus- 


band, as in caſes where ſhe prays relief 
againſt him (v); but in all caſes of the wife 


being plaintiff, ſhe muſt proceed under the care 


and protection of her prochein amis. She will 


be permitted to defend a ſuit ſeparately, when 


her intereſt in the ſubject of litigation is contra- 


dictory to the husband's claims (), or when the 
diſapproves of his intended defence (2); but ſhe 
muſt firſt obtain the leave-of the court for the 
| Pe poſe, except when the husband commences 
a a ſuit againſt her, and then the may anſwer 8 


0 branch without order (a). 


e 3 of is union of perſon ; 
in husband and wife is, that the husband can- 


not at law covenant with or grant any thing to 
the wife; for the grant fappol es her exiſtence 


leparate from him, and the covenant amounts 


(0 3 Bro. C. C. 619. in a Note. (a) 1 Burr. 542. 


(s) Pre. Ch. 275. 1 Veſ. J. 21. 00) Pre. Ch. 429 


C02 Ack. * (4) 3 Ack, war” | 
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only to a covenant with himſelf (5); and, there- 
fore, it is alſo generally true, that all compacts 


made between the huſhand and wife, are avoided 
by the intermarriage. The huſband may, how- 
ever, grant to, and covenant with, the wife 
through the medium of truſtees ; accordingly, 
a feoffment, a releaſe, or ſurrender, of freehold 
or copyhold lands to another for the wife's uſe, 
is valid (c). A deviſe to her, is alſo good, be- 
cauſe that does not take effect till after the co- 
verture (d); for the ſame reafon, a donation 
mortis cauſa to the wife, will be ſupported (e). 
And it is ſaid, that by the cuſtom of a particu- 
lar place, as of Fork, the wife may take by 
immediate ane from her huſband (+ . 


Sb in n general, the abut of hes: 
band and wife prior to the marriage are annulled 
by it at law, yet this is the rule of law only, 
and does not even there extend to contracts 
which, from their nature, can give no right of 
action during the coverture. In order to exem- 
plify this, we may obſerve, if husband obligor 


marry the obligee, the debt and obligation are 


cancelled by the intermarriage (g), for the wiſe 
Cannot at law ſue her huhand; and if he were 


(3) Co. Litt. 112. 4 Com. 442. a 72. 
( c} Co. Litt. 112. a. (. Litt. ſed. 168. | 
(e) 1 p. Will. 444. 
2 Fitz. Preſcription, 61. Bro. Cuſtom. « 
(g) Cro. Car. 551, 1 Lord Raym. 515. 


to 


| BARON AND FEME. - 201 
to pay the debt, it would be a fruitleſs payment, 


as he might, the next moment, receive the 


money for his own uſe. But if the husband, 


before marriage, give a bond to his intended 
wife, with a condition to avoid it, F he left 


her à certain ſum of money at his death, the en- 
gagement would not be diſſolved by the inter- 


marriage, for it never ripened into a duty in the 
life-time of the husband, and could not have 


| been releaſed by him ). 


125 1 bs (65.1 we ha ſve) the union of per- 
ſon in husband and wife, is not permitted to 


deprive them of the privilege of impleading each 


other, when their rights are contradictory, or 
when either refuſe to perform to the other his or 


ber marriage- articles, or other ſtipulations made 


in contemplation of the marriage. Hence, al- 


though a bond, given by either of them to the 
other in contemplation of the marriage, be 


cancelled at law, on the ſolemnization of it, the 


bond will nevertheleſs be ſet up in equity as evi- 
dence of the agreement of the parties; and it 


was juſtly. obſerved by Lord Macclesfield in 


alone was to take effect, thoul | itſelf be a de- 


00 Cro. Jac 571 Cro. Car. 376. Hob. 216. 5 rem. Rep. 1 


K. B. 381. 
00 2. P. Will. 24. 


ſtruction 
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ſtruction of the bond, and the foundation of 
the notion was, that in law the husband and 


wife being one perſon, the husband could not 
ſue the wife, whereas in equity, it was conſtant 
experience, that the husband might ſue the 


wife, or tlie wife the husband.“ See the caſes 
referred to in the notes (*). 


i Although the wife has always been allowed to 


enjoy property ſeparate from, and independent 


of, her husband during the marriage, it does 


not appear to have been ſettled before the year 
1725, that ſhe was capable of taking any inte- 
reſt in real or perſonal eſtate, without the inter- 
poſition of truſtees; but in that year it was de- 
termined at the Rolls (1), that an immediate de- 
viſe to a married woman, for her ſeparate uſe, 
converted the husband into a truſtee for her be- 


nefit, his honour obſerving, there was no diffe- 
rence between a truſt expreſsly created, and one 
raiſed by en of dare. | 


It has been hewn before, that the vith living 
under articles or deed of ſeparation, apart from 


her husband, is conſidered a feme-ſole, and 
may diſpoſe of her ſeparate eſtate without his 


concurrence, except in caſes, where ſuffi- 
cient appears from the inſtrument to controul 


| (4) 2 Atk. 98. 2 Vern. 480. Pre. Ch. 41. 
(02 P. Will, 316, 


the 
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the eſtabliſhed rule. The law is the ſame, when 
. perſonal eſtate is left or given to her ſeparate | 
uſe, and diſpoſition, during the coverture, and 
ſhe may alien, pledge, or bequeath it, without 


the aſſent of her husband (m). And in 


Compton v. Collinſon (n) it was decided, that a 
married woman ſeized of copyhold lands to her 
ſeparate uſe, and living apart from her husband, 
was competent to ſurrender ſuch lands without 
the. husband's concurrence, he having cove- 
nanted, that his wife ſhould enjoy to her own 
uſe, all the real and perſonal eſtate of her fa- 
ther (whoſe eſtate the copyholds were), as 
well as any other real eſtate that might come to 
her in any other manner during the coverture; 
and that he would join in levying a fine, ſuffer- 
ing a recovery, or making a ſurrender of ſuch 
_ eftates, and in limiting the ſame to ſuch uſes as 
the ſhould appoint. The principle of the deci- 
tion ſeems to have been this; that as the wife, 
and not the husband, was tenant of the copy- 
holds, which could be forfeited or ſurrendered 
only by her acts, and as the authority that the 
husband acquired by his marital rights to direct 
and controul her acts, was by his covenant, 
annulled or ſuſpended, there could be no ob- 


{m) Pre. Ch. 44. 1 Veſ. 303, 518. 2 Veſ. 191. 1 Bro. C. C. 16. 
2 P. Will. 624. 2 Atk. 49. 1 Burr. 431. Cro. Car. 219. 
Dougl. 707. 2 Atk. 48. 3 Atk. 166. 

(>) H. ä Rep. L. P. 334 


jection 
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jection to the validity of an act paſſed in the 


court of the manor between her and the lord. 


This doctrine, however, ſeems to 3 of 
qualification, in regard to the wite's tranſac- 


tions and engagements with the husband, rela- 
tive to her ſeparate property; for the law, with 


a view to guard againſt the effects of that influ- 


ence which the husband is reaſonably preſumed 
to have over the wife, will not, perhaps, conſi- 


der her as a ſeme-ſole in all reſpects, in relation 


to her husband. Such appears to have been the 
opinion of Lord Loughborough in Milnes v. 


Busk (o), wherein he refers to Pawlet v. Dela- 


val (), the only caſe he had been able to find 
: where the queſtion aroſe directly between hus- 


band and wife, and aſeribes the determination 


ol it to particular eircumſtances; and ſaid, e 
was clear from Lord Hardwicke's reaſoning, and 
the pains he took to collect all the circum- 


ſtances, he did not entertain an idea, that in 


the common caſe, a married woman having ſepa- 
rate property, could to all intents and purpoſes, 


be placed upon the ſame footing as a feme-ſole. 


Perhaps the ſubje& may be confidered thus: 
In tranſactions between the husband and wife, 
relative to the ſeparate eſtate of the latter, ſhe 
will prind facie, be viewed in the light of a 


(o) 2 Veſ. Jun. C. C. 498. (p) 2 Veſ. 663. 


feme- 
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eme: ſole, and as ſuch be competent to difpoſe 


of it to him or for his uſe, ſubject, however, to 
proof of fraud or undue influence uſed on the part 
of the husband. To this effect Lord Hardwicke 


expreſſed himſelf in Grigby v. Coz (), which 


is countenance by the practice of the Court of 


Chancery i in caſes of this kind; for if the truſtees ä 


of the wife oblige the party to apply to that 
court, it is ſaid that a deed made between hus- 


band and wife concerning her ſeparate eſtate, 
will not be eſtabliſhed without the actual pre- 


ſence of the wife in court (r). It is obvious, 
that this reaſoning does not apply to inſtances 


where the husband gives part of his perſonal 
eſtate to the wife; ſo that his gifts to her will 
be ſupported in equity, although no property 
In the things given paſſed to the wife at law by 
the delivery (s). But theſe gifts are Hable to 
the demands of the husband's creditors; and in 
| Beard v. Beard (t), Lord Hardwicke is reported 
to have ſaid, that the court would not ſuffer tlie 
wife to have the whole of the husband's eſtate 
while he is living, for it was not in the nature of | 
a proviſion, which was all the wife Was Inti- 8 


* to. 


+ tg) 1 Veſ. 8 (60 2 vel Jan. ©: Cc. 500. _ 
4) I At: 270. 3 P. Wall. 338, 339. Bunb. 205. 1 Vern. 244 
e "CLI AS Fa | 
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It does not appear to have been judicially 
ſettled prior to the caſe of Fettiplace v. Gorges 
(u), that the wife might diſpoſe of property 
given to her ſeparate uſe by teſtament, when no 
power to make ſuch diſpoſition was expreſsly li- 
mited by the donor; but that caſe ſeems to have 
_ eſtabliſhed this propoſition, that the wife's per- 
ſonalty when enjoyed by her ſeparately, muſt 
be attended with all its incidents, and the jus 
 diſponendi is one of them. If, however, the in- 
ſtrument which gives the wife ſeparate property, 
alſo enable her expreſslv by a particular mode 
to diſpoſe of it, ſhe muſt purſue the power, or 
the diſpoſition will not be ſupported. Accord- 
_ ingly, if the intereſt. or dividends of perſonal 
eſtate be given to the wife's ſeparate uſe, with a 
power of appointing the capital by will, a diſpo- 
ſition of it by deet will be void (2). But the 
_ truſtees appointed for the wife's benefit, need 
not join in the appointment, unleſs it be ex- 
prolely required by the Honey . 


11 che wife permit the bugkeind to receive the | 
prod uce of her ſeparate eſtate, without calling 
for an account and payment of it during their. 

Joint lives, an infer ence ariſes, that the intended 


(a) h "6 c. . | 
0 4 Bro, c. C. 483. 1 Veſ. Jun. C. C. 18g, 1 14. 
Yun Veſ. 518. 1 Veſ. Jun. 193. 
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to wake him a preſent of it in conſideration of 


his maintaining and ſupporting her ; therefore 


the wife, if ſhe ſurvive him, or her.repreſenta- 


tives, if ſhe die before him, will not be intitled 
to charge his eſtate, in reſpect of ſuch receipt, 


for more than the amount of one year's arrears 
(z). This, however, is an inference of law 
only, and may be repelled . by proof of a diffe- 


rent intention, as that the wife demanded of her - 
husband an account and payment of the money 


received by him in reſpect of her ſeparate eſtate, 
and that he promiſed to pay it (a). And if 
the wife, having no ſeparate property, be per- 


| mitted by her husband, to receive part of the 


annual produce of his eſtate, which is not ac- 


counted for and paid to him during their joint- 
lives, his repreſentatives will not be intitled to 
carry the account farther back than for one ear, 


24 immediately preceding the husband's death (), 
except under particular circumſtances. . 


Previous to the caſe of 175 Ti ght v. Cage, | 


Wo e the a eee and wife by a mere agree- 


ment before marria ge, that the ls might dif- 


(#) + 2P, wilt. 82, 340. 35. Will. 353- vel 7. no. C. o. 


326. 2 Veſ, Jun. 716. 
{a) 1 Eq. Ca, Abr. x40. pl. 7. 1 Atk. 265. 
„ - (8) 2 Veſ. 1990. 
22 6 Bro, Parl. Ca. 156. 5 


55 poſe 
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poſe of her real eſtate by will during the cover- 
ture, could enable her to defeat the right of 
her heir after her death, by a will made in con- 
ſequence of ſuch agreement, the legal eſtate 
not being veſted in truſtees, but deſeend- 
ing to the heir; and it was doubted whether a 
Court of Equity could, upon any principle, af. 
fe& the conſcience of the heir and oblige him 
to perform the agreement, as the will of the 
wife was void from the diſability of eover- 
ture, and the heir no party to the agreement 
(d). But that caſe has removed the doubt by 
determining, that a Court of Equity will confi- 
der the heir a truſtee, and oblige him to make a 
conveyance to the party in whoſe favour ſuch 
agreement was made; for the wife might have 
| compelled her husband after the marriage, to 
join with her in a fine to ſettle the eſtate pur- 
ſuant to the agreement, in which caſe the heir 
would have been bound, and her not doipg ſo 
will not ad tones her deviſce e). 


We muſt notice, however, that although tra. 
actions between husband and wife after mar- 


riage, will bind him, and all perſons claiming 


under him as volunteers, they will not be ſup- 


ported againſt purchaſers and creditors. Thus 


1 the busband make JO for his wife by 


5 2 vel. 191. 
(-) 2 Term. Rep. K. B, 684. Ambl, 565 


articles 
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articles of Gut, it cannot be ſupported 


againſt creditors (J; but if a perſon covenant - 
with the husband to indemnify him againſt the 


_ wife's debts, the articles will be valid, and not 

liable to be defeated by the creditors of the hus- 
band (g); for the indemnity of the husband is 
a conſideration ſufficient to take the tranſaction 
out of the ſtatutes of Elizabeth (h). 


With reſpect to the validity of ſettlements 
made after marriage, upon the wife and chil- 
dren, in regard to ſtrangers, the following diſ- 


tinctions may be collected from the caſes. 


If the ba be 1 indebted at the FORD 5 
of the ſettlement, or immediately afterwards, 
ſo as no intention can be inferred from the tranſ- 
action that it was intended to defraud creditors, 
the ſettlement will be good againſt ſubſequent 
creditors (i). Secus, if he were indebted at the 
time (Y), or if he limited to himſelf an interęſt 5 
in the deed, hich would explain the tranſaction 
and afford an inference, that the ſettlement was 
not in truth to provide for the wife and chil- 


CY) 3 Atk. $12- ie 2 Bro. C. C. go and 93. in Notes, 


(hb) 13 Eliz. cap. 5. 27 Eliz. cap. 4. 
(i 2 Veſ. 1, 11. 1 Atk. 93. 2 Atk. 520. 3 Atk. 410. 


(k) 1 Veſ, 27. 2Veſ. 1, 11. 2 Atk. 481. 3 Ve. Jun. C. C. 


617. 3 Rep. 80, b. 


* : ſettlement 
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dren, but to deceive creditors (1): But if the 
| ſettlement be made in conſideration of the 
wife's fortune, or in conſequence of a caſual in- 
creaſe to it, the ſettlement woutd be good againſt 
creditors, and alſo againſt ſubſequent purcha- 
ſers (m). If the husband continue in poſſeſſion 
of the property after the execution of the ſet - 
tlement, in contradiction to it, this will avoid 
the tranſaction; for by doing ſo, he is permitted 
to deceive ſtrangers, and induce them to ad- 
vance him money on the credit of the falſe poſ- 
ſeſſion he is allowed to retain (20. And if the 
ſettlement contain a power of revocation, or if | 
it compriſe the whole of the husband's property, 
it will be confidered as tinctured with fraud, 5 
and therefore void (0). = 


A nin te has been made between creditors 
and purchaſers, in the conſtruction of the two 

ſtatutes of Elizubeth before referred to. We 
have ſeen, that a bond fide ſettlement made after 
the marriage, will be good againſt the ſubſe ⸗ 
quent creditors of the husband; but it has been 

decided, that ſuch a ſettlement would not be 
ſupported _ ſubſequent purchaſers, al- 


(1) 's Ack. 477. 60 
u Pre. Ch. 22. 4 ak 13, 188. 2 Atk. 444s 477. Talb. 
64. 2 Vel. 16, 305. Ambl. 121 „ Cowp. 432. 
67) 3 Rep. 81. a. 2 Bulſt. 218. (0) © es 510. 3Atk. 72, - 


though 
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though they even had notice of the ſettlement 
Accordingly, if the husband not being in- 
debted, make a ſettlement of part of his real 
eſtates upon his wife and children, and after- 
wards ſell the ſame eſtates to B., the prior ſet- 
tlement would be void againſt B., althougli it 
ſhould appear that he was acquainted with it at 
the time of the purchaſe (9): 


4 The purchaſers intedded to be relieved againſt 
voluntary and fraudulent ſettlements, are not 
only thoſe perſons who give money for the pro- 
perty, but alſo thoſe who acquire it upon a good 
and fair conſideration; as of blood, or of natural 
love and affeftion. The ſale and purchaſe, how- 

ever, muſt be a bond fide tranſaction, or a court 
of law will not ſet afide the prior voluntary ſet- 
tlement. 'T hus if the conſideration of the ſub- _ 
t conveyance appear to be conſiderably 
leſs than the real value of the eſtate before ſet- 
tled, and that the husband and the pretended 
purchaſer conſpired to defeat the ſettlement, 
this will not be conſidered ſuch a purchaſe, as 
was intended to be provided for by the ſtatuts 
of the 27 Eliz. cap. 4. uh: 


— 


. G) Cro. * I 68. 1 10, 11. 5 C. C. 148. Cowp. 278. 
5 ſed vide Lord Mansfield's s reaſoning i in Ser 710. 
N 00 Cowp. ©. 
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138. 


Hien—feme, married by licence of the king, intitled to 5 


dower, 100, 11. 


. Aoernen.—if ſettlement not expreſſed i in full recompence | 


of dower, it may be averred, "39% 


$ * 
N r , 
5 5 


Bontrap.—feme fole merchant, within the Ratutes of 
| bankruptcy, 191. 


be Baron and fame one perſon in law, and foundation of 108 


their rights, 18. 
Rights of hufband acquired by the n mare F 
riage in the real eſtates of wife. 
During their joint lives to a freehold 
intereſt ; after her deceaſe to an cltats 
for life, 49. 
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Baren's power over wife's freehold eflate—— | 


At common law, 63. | 

By ftatute 32 Hen. VIII. c. 28. ſect, b. explained by 
34 and 35 Hen. VIII. c. 22. and conſtruction thereof, 
64. | 

Fine and non-claim for five years after huſband's death, a 
bar to wife's entry under the ſtatute, 65, 


Joint feoffment by huſband and wife within the ſtatute, 
and fo of a bargain and ſale, 66. 


Remainder man, or reverſioner, may enter on the laches | 
of the wife, bid. 


But not during the life oft the huſband, ibid. 


Queſtions thereon to be determined according to common 
law rights, 67. | 


How if divorced à vinculo, 
But the lord by eſcheat cannot enter, ibid. 
Copy bolds not within the ſtatutes, 5 
How entry barred by wife s fine after the huſband's de- 
_ ceaſe, 68. | 
Leaſes by huſband and wife, in what caſes good againſt 
"the wife, 68, 69, 0. 
What a ſufficient letting to farm within the ſtatute, 70. 
How avaided by the wife and her heirs, 71. 


; Leaſes not according to the ſtatute, only voidable by : 
entry, 72. 


Baron s intereſt in wife's perſonal eflat—— 


In goods and chattels in paſſeſſion, 3. 
In autre droit as executrix or adminiſtratrix, thi. 
Choſes in action. 


When they ſurvive to the wife, 74. 
And when nat. 
Hufband furvivor, his 2 of kin intitled to adminiſtra- 
tion of wife's perſonalty, 75. - 
And to arrears of a rent-charge, 5 = 
. 2 _ May 


; | INDEX. 2213 


Husband may diſpoſe of her chattels real to Another i in 


his life-time, 75, 70. 
Truſt of a term when he may and when not, ibid. 


Part of a term being diſpoſed of, the reſidue e to 


the wife, 77. 


Term aſſigned by him on condition, when it ſurvives to 


the wife and when not, 2b:d, 
May ſurrender her term in law, 78. 


Feme ſole diſpoſſeſſed of a term marries and dies during 


the diſpoſſeſſion, to whom it belongs, 79. 


Port of diſpoſal of her perſonal eſtate 3 in contingency | 


ibid. 
Not diſpoſable by teſtament, it operating after his death, 
2010, 


Award concerning a term on diſpute between huſband and 
another, when a diſpoſition of it to bar the wife taking 


it by ſurvivorſhip, 80, 81. 


Actions at law by huſband in the name of himſelf and 


wife, or of himſelf alone, to recover her choſes i in ac- 
tion or chattels real, effects thereof, 8 . 85 

Diſpoſal in law thereof, Ee to an expreſs aliena« 

tion, ibid. 

As by en extent, and forfeiture. 


1 Barow 5 intereſt, how mad; hed i in . 


Settlement made in conſideration of wile" s fortune, inti- 


tles repreſentatives of huſband to the wife 8 choſes in 


action abſolutely, 85. 

Ik not in conſideration of the fortune, otherwiſe, 87. 

If made after marriage, how, 88. 

Equity will compel huſband to make a ſettlement when 
he ſues for wife's choſes in action, ibid. 

But not if ſhe conſent to diſpenſe with it, ibid. 


Her equity in that n does not deſcend to children, 


| 90. 
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Baron's intereft, how modified in equi 9— 


Equity will not reſtrain huſband from ſuing for them at 

law, 91. | 

But will from proceeding i in the eccleſiaſtical court, 92. 

The wife's right will not be defcated by alienation, either 
voluntary or for valuable conſideration, ibid. 

Barred by ſuch aſſignment of atruſt term or mortgage, 94. 

The wife's choſes i in action, how aflignable, Pr to ſuch, 
equity, 995. 

Aſſignees in | law bound by this equity © of the wife, aid. 

| See title Feme. eruert. 


A 
22 curteſy of, 5 by ct 59. 
In that caſe husband intitled to curteſy, although 


wife die before admittance, ibi. 
Not within ſtatute 32 Hen. VIII. ** 28. 
ſe & 6.—67, 68. 


| Coverture—diſability of, as to the wife. 
| Reaſon thereof, 185. 
Extent thereof as to deeds by feme-covert, . 
ibid. 
Eſcrow by her void, though the condition 
performed after huſband's deceaſe, ibid. 
Does not extend to a conveyance by fine, 
186. 
Fine by feme · covert alone binds her heirs, 
3. =: 
$0 a recovery, ibid. 
If by fine ſhe mortgage her eſtate for her 
huſband's debts, it will be exonerated out 
of his aſſets in equity, ibid. 
T hat equity repelled, by what proof, 188. 
May ſurrender leaſes in chancery, &c. under 
ſtatute 29 Geo, II. c. 31. ibid. 
888 1 


Coverture —Her diſability to convey does not ESE to 
aaſes where the intereſt of the huſband 
and wife are not affected, 189. 
Nor to eſtates to her on condition to ſell, 
ibid. f 
Or with a power annexed to them, 54 
And ſuch powers and conditions may be ex- 
ecuted by wife alone, ibid. 


But truſts can only be performed in conjunc- 


tion with the huſband, ibid. 
The aſſent of the huſband renders the deed of 
the wife valid, 190. 
Huſband's aſſent to his wife's acts, when i im- 
plied in law, 192. 
As to contracts for neceſſaries, ibid. 


8 Creditor, how protected in equity, for money 


advanced to her to purchaſe neceſſaries, 
"IT, - 
H uſband not liable even for neceſſaries, if 


© his wife elope and live with another, ibid. 
Feme ſole. executrix becoming afterwards 
covert, cannot diſcharge legacies until all 


the teſtator's debts are paid, 193. 
| Huſband only liable to his wife 5 debts during 
coverture, ibid. | 


After her death, liable only as bar as s aſſets 5 


go, ibid. 


Diſtinction, as to her property received by 
him qui maritus, and as her adminiſtrators 5 


194. 


f Wife not inplexdible without her huſband, | 


195. 
In equity, may be plaintif without her huſ- 
band, 199. 


though ſeparated by articles, 195. 


| Groerture— 


Wife i is not liable perſonally for debts, even 
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Coverture —Otherwiſe, if the huſband abjure the realm, 


be tranſported or divorced a vinculo, 19 5. 
Vide further ſeparation. 


Huſband cannot covenant or grant with wife 


in law, 199. 
But through the medium of truſtees, 200. 


How in equity, 204, 205. 
But his deviſe or donation mortis cur to 


her is good, 200. 
Contracts between huſband and wife before 
marriage, annulled by marriage, 26:4. 


But that rule does not extend to make void 


bonds given in contemplation of marriage, 
to leave money at the huſband's death, 201. 


How bonds eſtabliſhed in equity, ibid. 


Deed between huſband and wife concerning 
her perſonalty, how eſtabliſhed, 205, 


Not without the conſent of the wife, ibid. 
Contracts between huſband and wife ſup- 


ported againſt volunteers claiming. under 
him, 209. 


Not againſt creditors, * 


Feme may take an intereſt in lands without 

the intervention of truſtees, 202. 

May diſpoſe of her ſeparate eſtate during Co- 
verture without the conſent of her huſ- _ 
band, 203. | 

May ſurrender copyhold lands, ibid. 

By agreement before marriage, may diſpoſe 
of lands by will, 208. 

May diſpoſe of her perſonalty by teſtament, 
though no expreſs power given for. that 
_ purpoſe, 206. 


When a power is given it conſt be purſued, . 


ib 4 d. . 7 oy 
| PF 


Goverture—Huſband's repreſentatives can only recover 


one year's arrears of the produce of his 
> | eſtates permitted to be received by the wife, 
and unaccounted for, 207. 
Wife's permiſſion to huſband to receive her 
' ſeparate, eſtate without calling on him to 
account for it, preſumed a gift thereof, 
Oh ,, 
How that preſumption rebutted, 7. 
Curteh—Origin of the term, and of curteſy inchoate, 53. 
How before ſtatute Weſtm. 2. ibid. 


Not when his iſſue by the marriage would take 


as purchaſers, 51. 
Nor upon a ſuppoſed remitter of the wife to an 
entail eftopped by her fine, 52. 
8 Nor of lands limited to the wife and another 


and the heirs of their two bodies, the wife 


dying firſt, ibid. 


Not of a mere perſonal inheritance, as of an 


annuity, 53. 


Of lands in tail ſubject to ſublifting leaſes . 


years, though no rent received by the wife, 
ibid. 


Not of the wife 8 ſeiſin in law before entry, 
ibid. | 


Hop if diſſeiſin of wife's eſtate happen before 


odr after marriage, ibid. 
Oft advowſon, how, 68 
Not if her ſeiſin be defeated by a prior title, 
55 
As by birth of Poi brother. 


Otherwiſe, if by improper means or r proceed - 


ings afterwards reverſed, 5. 
Of an equity of redemption, ibid. 


Of equitable intereſts and truſts executory, 


how and when not, 56, 57, 58. 
Curteß— 
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Curtgh—Of copyhold eſtates by particular cuſtom which 
is conſtrued ſtrictly, 59. ; 
Of gavelkind lands, how, ibid. 
Muſt have iſſue born alive, 60. 
Intitled to curteſy, though the intail determine 
in his life-time by failure of iſſue, 61. 
Time of having iflue, when material, ibid. 
_ Leaſes, feoffments, &c. by the huſband, effect 
of as to curteſy, 2. 
Of wife's eſtate of which ſhe was tenant in tail 
after poſſibility of iſſue extinct, but which be- 
| came merged in the fee deſcended on her, 63. 
Co .in dower, widow not intitled to againſt the heir in 
Ny; unleſs he act improperly it in his defence, 
145. | 
| Otherwiſe at law, bd. * 
Gui in vitq—writ of entry, 63. 
For the widow at common law, iſſued only 
after the huſband's s 
Widow may enter under 32 Hen. VIII. c. 28. 
ſect. 6. WOES: the is intitled to cui in 
vita, 67. | 
G:/toms—Huſband purſuant to, leaſes wal lands, 
good againſt widow's free-bench, 122. 
Contià, if there be a ſpecial cuſtom for her to 
defeat his act, ibid. 5 
Cuſtom, that if a copy hold tenant marry a wi> | 
dow, or that if huſband ſell his copyhold, and 
wife have part of the purchaſe-money, ſhe 
ol not have pads gong; ibid, 
Damages—Under the ſtatute of Merton, widows . g 
| of lands whereof their husband died ſeized, 


intitled to damages, 140. 
Deeds—The detention of title deeds by the widow, a 


good plea by the heir in bar of dower, 147. 
4 : Deeds 
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Deed— Detention of, may be pleaded by two e 


. 
Muſt be ſet out with certainty, ibid. 


If jointreſs be in poſſeſſion of deeds, court of 


equity will not compel her to deliver them up 
to the heir on his filing a bill, unleſs he will 
confirm her title to the jointure, 161. 


Devaſtavit—Payment of legacies before debts by feme- 
covert executrix would be a devaſtavit, 
and therefore ſuch payment void, and the 


husband may have action of treſpals, | © "lb 


D ſcontinuance, vide feme. 
Import of the word, 63. 


Dower—W hat it is, and who intitled thereto, 96. 
¶ what eſtate. 


Of all corporeal hereditaments, and of all i incor- | 


poreal favouring of the realty, 103. 
How of a caſtle, 104. 


Not of an annuity merely perſonal, eſpecially 


if heir bring a writ of annuity, 105. 
' Otherwiſe of a rent-charge. 


How in cafe of an exchange, or huſband's fe- 


offment reſerving rent, 105. 
Widow muſt elect at husband's death, 106. 


How intitled to free-bench of copyholds, ibid. 


Not of a truſt, 107. 
Nor of lands mortgaged | in fee during e cover- 
ture, ibid. 
How if mortgaged for a term, 108. 
Not of lands leaſed Tor life by husband befote 
marriage, ibid. 


Otherwiſe if ſuch. eſtate were e i in g 


law by the act of the leſſee, ibid. 
How if outſtanding term ſatisfied, 109. 
Seiſin in law ſufficient to "ne widow to 
— dower, 110. N 


| — | Dower — 


— 
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| Dower—Difference between ſeiſin in law and a mere 
right of entry in the husband, 110, 111. 
Of a rent granted to him, though he negle& 
or refuſe to receive it, 112. 
Wife intitled to free-bench, though her hus- 
„„ band be not admitted, ibid. 
Seiſin without an intereſt gives no title to 
dower, ibid. 
Nor if defeated by, elder title, 113, 114, 11 5. Ty 
Diſtinction between defeaſance of husband's 
ſeiſin by elder title, and the determination 
of his intereſt, 116. 
Between widows of donor and donee of a rent 
-. tail, 147 . 
Not dowable out of Greebally ſuſpended before | 
and during coverture, ibid. 
The widow attendant upon the heir 1 
third part of ſervices, 118. 
| Eviction of lands in do wer muſt bs by real 
title, ibid. 
On eviction, dower to be ene in other 
lands, 119. 
Will not be defeated or esl by conveyance 
„ huſband during coverture, 120. | 
But husband may grant copyholds, ibid. 
Otherwiſe of grants by cuſtomary heir before 
aaſſignment of dower, ibid. 
Whether widow intitled to free-bench of copy- 
Hy holds extinguiſhed during the marriage, 121. 
7 Or of copyholds ſurrendered by husband who 
A a addies before admiſſion of purchaſer, ibid. 
Or of copyholds demiſed for a term of any. 
purſuant to cuſtom, 122. 
How of a defeaſable fee in baron before it be 
de ſeated, 323. 


Dotoer 


Doꝛber—Caſe of ſecond wife intitled to dower where 


husband's tenancy in tail after poflibility, &c. 


merged in the fee he acquired by the death 


of his firſt wife, 123. 
A. covenanted to ſtand ſeized to the uſe of 


himſelf in fee till C. married, and then to 


C. in fee, the lands deſcend on-B. the heir 


of A. and C. marries, whether the wife of 


B. is dowable, 124. 


Not dowable of a remainder until veſted in 


poſſeſsion, and caſes thereon, 125. 


_ Otherwiſe of a remainder expectant on a term 


for years, 127. 


: Nor of joint tenancy, contra of tenancy in 


common, ibid. 


Tſe, capacity of, to inherit, required to intitle 


the wife to dower, 128. 
5 Quarentine, what, 129. 
Aſſignment of dower, ibid. 


By a mere ter-tenant binds the heir, 129, = 


e 

Buy one of ſeveral joint-tenants binds the reſt 
130. # 

Not by one who has no freehold, I 31. 


Nor by diſſeiſor claiming under widow, though 
aſsignment by a diſſeiſſor, &c. is in general 


good, 130. 
Muſt be certain, 132. 
Husband alone may ige dower out of lands 
he is ſeized of jure uxoris, ibid. 
Sheriff's return thereof, 133. 


When not by metes and nes 132, 133, 


134. 6 
Muſt be part of the land, or a rent or profit 
therooh, 134. 
Not of leaſehold lands, ibid. 8 
VVV Dover 
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Dae widow eſtopped, 135. 


Miuſt be abſolute, ibid. 


When widow intitled to improvements made 
of the lands, 135, 130. 
Whether in reſpect of buildings pulled down 
by the husband or his feoffee, 137. 
Assignment too large by an infant heir cannot 
be defeated by entry at twenty-one, 138. 


Admeaſurement of dower, when heir may have 


writ of, 137, 138. 


| Remedy far. 
At common law and by the ſtatutes of Weſt- 


minſter the firſt, and of Merton, 139, 140. 
Of damages for deforcements of dower, 140. 
To intitle the widow to damages, her husband 
muſt die ſeized of the freehold, 140, 141. 


When tout temps priſt a good plea, 141. 
| Infancy of heir not a good dilatory plea in 


aCtions of dower, 142. 


| The ſtatute of Merton extends to copyholds, 


and to aſsignment of dower in equity, ibid. 


Damages againſt deforceors of dower vindic- 


tive, 142. 


Againſt whom and when recoverable, 143. 
Equity has a concurrent juriſdiction with the 


courts of law in caſes of dower, 143, 144. 


Of coſts in dower, 145. 
Barred, how, 96. 147. 


By detention of charters, 147. 0 \ . 


And who are allowed and not allowed to ihe Ts. 
uʒſe of this ee ibid. 
By i,, 
By acceptance of a leaſe for life, 149. 
By a releaſe of all right to the remainder-man 


yz ; 


in fee or tenant for life, ibid. 


ad by releaſe of all actions, hide 


Dower— | 
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Dover Barred by jointure, vide Jointure. 
Not by col lateral ſatisfaction at law, 1 50. 


But a deviſe, expreſſed to be in ſatisſaction of 


dower, will at law oblige her to elect, ibid. 
Of the widow's election in equity, 151. 


Elettion See concluſion of title Dower alſo Jointure. 


 Eſcrow—Deed delivered by a ſingle woman as an eſcrow 


valid, though ſhe afterwards marry, and the 


condition is not performed till then, 185. 
By a married woman not valid, though the con- 


dition be performed after the deceaſe of her 


huſband, ibid. 


| Bquity—How equity conſtrues revocations, 7. 


Conſiders that as completed which is agreed to 
be done, 8. 


Legal and equitable intereſt, when conſtrued 


the ſame, 50. 
Equity of redemption in the wife intitles the 
huſband to curteſy, ibid. | 
Of redemption, not a mere right, buta an eſtate of 
which there may be a ſeiſin, ibid. 


KEY 


Fane ſol merchant—Under the candies of Lonkan, how 


ſhe may. contract without her hus- | 
band, 191. 8 

Cannot execute a bond, ibid. 

Within the ſtatutes concerning bank-. 
= LS R 

How execution againſt her, ibid. 

Huſband may pk ſeparate trading 
in future, ibid. . 


. Fine. 
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F eme ſole mee ut not determine it in retroſpecb, 
191. 
Cannot ſue without her huſband, 195. 
 Feme-covert—Her power over barons real eſtate. 
Of diſcontinuance with warranty by feme- 
_ tenant for life ex proviſione viri at com- 
mon law, 16. 
Void by ſtatute 11 Hen. VII. c. 20.—ibid. 
Conſtruction and extent of the ſtatute. 
Extends to a mere title to dower, 16 Ss 
To uſes and truſts, 166. 
To recoveries, where the diſcontinuors are 
vouched, 175. 
Not if made to confirm releaſe of ſue i in 

tail, 177. 5: 

To a fine grant and render of a term, 172. 

Not to an ordinary leaſe for years, 174. 

To a leaſe for life of leſſee, 175. 

Not to a fee-ſimple, 166. 
Nor to copyhold lands, ibid. 

To copyhold extinguiſhed by purchaſe of 

the freehold by the huſband, 172. 

Not to alienations by huſband and wife of 

| lands ex proviſione illius, 166. 
I 55 Nor to lands ex proviſione uxoris, 167. 
Nor to lands not limited to the iſſue of the 
8 - . Kusband; l 
© | Caſes thereon, 168. _ 
What a gift ex proviſione v viri i within the 

ſtatute, 169. 

; T hough in contemplation of marriage money 

advanced by the wife's relations, ibid. 

E converſo payment of money by husband 
in contemplation of marriage, does not 
make him a purchaſer of the wife 8 eſtate, 
170. 

Feme- 
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Feme. covert. Other wiſe between a Rinnier and the hus- 


band, 171. 


Both join in ſelling wife's eſtate, and pur- 


chaſe other lands to be ſettled, lands pur- 
chaſed within the ſtatute; ibid. | 
Conſideration muſt be valuable, 171, 172. 


How voidable by entry only of the perſon. 


to whom the title would accrue, if the 
_ diſcontinuor were then dead, 79. 

Good againſt other perſons, ibid. 

But ſee, 1791 


Different periods of eutry to defeat diſcon- 


tinuances under this ſtatute, and to avoid 
| leaſes under ſtatute de donis; 177. 
Warranties by tenants for life, as againſt re- 


mainder-men, void by ſtatute 4 Ann, 


c. 16. ſect. 21.179. 


Entry of ſubſequent iſſue in tail under the i 
ſtatute, not eſtopped by a mere releaſe _- 


their anceſtor, ibid. 


5 Diſtinion when the diſcontinuance is prior 
to the diſability of the iſſue in tail or poſ- 
terior, as to tolling the entry of ſuch 


iſſue, ibid. 

Entry of a poſthumous ba; how, 180. 
Courts of Equity, in directing ſettlements 
under articles, will permit husband and 


wife jointly to poſſeſs a power of barring, 


limitations to their iſſue, . not 
ſingly, 181. 

Her power over huſband's perſonaliy 

Under the ſtatute of Diſtributions, wife in- 


titled to a third of husband's perſonalty 


if there be a child, otherwiſe to one half, 
183. 
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 Feme-covert—Paraphernalia not within her diſpoſal Goring 
husband's life, 183. 
Liable to husband's debts and alienation | 
during life, 184. 
Not by his teſtament, ibid. 
See further under title Coverturey Diſability of. 
Pine By husband and wife, or recovery operates i in bar 
of dower, 148. 186. 


So a fine by wife without her husband js a good 


bar of dower, and binds her heirs, if the hus- 
band do not enter to avoid it, 187. 5 
But a fine of lands levied by a ſtranger to husband 
and wife, who grant and render to him 1 in | wy 
will not bar dower, ibid. _ 

Widow has five years after the death of her hus- 

band to enter to avoid his fine, ibid. 
Tres kene — Widow, s right thereto muſt be founded c on A 
ſpecial cuſtom, 106. 


Intitled thereto, though her husband ade e 


to be admitted tenant, 112. 
If the husband diſpoſe of his lands ding — 


marriage, the widow is not intitled to. 
free-bench, 120. 


_ Unleſs by 1 cuſtom, ibid. 


1 


1 er- Feine not martiageable, 59. og. 


| Implication—Revocations by, not within the ſtatute of 5 
2 ; Frauds, 14. 
= fen, frrie—Bound by a ſettlement made before . 
5 age, 157. e 
Frinture—Logdl, what, 1 52. 
Muſt take effect immediately on death of hus- 
band, 153. 
Muſt be to the wife ſolely, ibia. 


t 


4 - 


einn. 1 5 


Et ap 


| Frinture—Good in equity, chough reſting in executory 
contract, 154. 
Muſt be certain, 261d, | 
Poor wife's own life at leaft, ibid. 
To herſelf, and not to another i in truſt for her, 
135. 
EO fie ion of dower in toto, ibid. 5 
May be averred ſo if not expreſſed, 156. 
Muſt be made before marriage, ibid. 
Not of copyholds, 157. 
Remits the wife to a former title, ibid. 
When ſuch remitter compulſory, I 59. 
Equitable, what, 158. 
When widow in equity muſt elect between 
jointure and dower, ibid. : 
Not forfeited by elopement, 161. 
Under powers, how executed, 160. 


Jointreſs, on what terms compellable by the 


heir! in 1 to e * title Sends. 161. 


5 Lagacie— A bee ert made executrix whilſt ſingle, 
> may pay legacies i in deſpite of her husband, if - 


all the debts are paid, 193. 
Leaſes—By husband and wife of the wil s lands ke 


the ſtatute of Henry VIII. and the requilug: tes 


4 ; 


Oy to ſuch 5 1 5 69, 70. 


: Mines—Tenant in dower at Tony to work * nine | 


138, 
Marigage—By feme-covert of her LH fe the wont 


of husband's debts, will in equity be exone- 


rated out of his aſſets, 187. 


Whether that equity may be _— by parol | 


evidence, 189. 
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| Feme- covert. Paraphernalia not within her diſpoſal during 
husband's life, 183. 


Liable to husband's debts and alienation 15 


during life, 184. 
Not by his teſtament, ibid. 
See further under title Coverturey Diſability of. 
Fine—By husband and wife, or recovery operates in bar 
of dower, 148. 186. 


So a fine by wife without her kinbind js a good 


bar of dower, and binds her heirs, if the hus- 
band do not enter to avoid it, 187. 


But a fine of Iands levied by a ſtranger to husband 7 


and wife, who grant and render to. him in fee, 
wioeill not bar dower, ibid. 

Widow has five years after the death of her hus- 
band to enter to avoid his fine, ibid. 
Pree-Bench—Widow s right thereto muſt be founded « on a 
ſpecial cuſtom, 106. 
Intitled thereto, though her husband aegled 

to be admitted tenant, 112. 


If the husband diſpoſe of his. lands tering 8 


marriage, the widow is not intitled | to 
free-bench, 120. | 
- Unleſs | by t cuſtor ibid. 


Ke Feme 1 not marriageable, 59. 103. 

Inplication— Revocations by, not within the fatute of 8 

5 Frauds; . 5 
Infant frine—Bound by a ſettlement made before marri- | 

7 Age, 15 Bs 
Pointure—Legal, what, 152. 

Muſt take effect n on death of hus- 
band, 153. 

Muſt be to the wife ſolely, ibid.” 


1 


4 


Jointure— 


E Joe 227 


| Frinture—Good in equity, chough reſting in executory 
contract, 154. 
Muſt be certain, ae | 
For wife's own life at leaſt, ibid. 


To herſelf, and not to another i in truſt for her, 


188. 6 

In ſatisfaction of dower in toto, ibid. 
May be averred fo if not expreſſed, 156. 
Muſt be made before marriage, ibid. 
Not of copyholds, 157. 
Remits the wife to a former title, ibid, 
When ſuch remitter ans wand 159. 
Equitable, what, 158. 


When widow in equity muſt elect between 


jointure and dower, ibi. 
Not forfeited by elopement, 101. 
Under powers, how executed, 160. 


1 on what terms compellable by the : 


heir! in —— to deliver up title deeds, 10. 


L 


Legacies—A feme-covert, made executrix whilſt fiigls, 
may pay legacies i in deſpite of her husband, if | 


All the debts are paid, 193. 
Leaſes—By husband and wife of the wiſe 8 lands 8 


the ſtatute of Henry VIII. and the requiſiz = 


on, $a to ſuch leaſes, 69, 70. 


Mines—Tenant in dower at liberty to work open A 15 


1 


Morigage—By feme-covert of hop els for the ment | 
of husband's debts, will in equity be exone- 


rated out of his aſſets, 187. 


Whether that equity ny be eln by parol 


evidence, 189. 


8 
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 Outlawry—Of the husband in treſpaſs will not defeat te 
wi.ife's title to dower, 101. 


— 


p 


- 


as Paraphernalia—what, 183. 


And vide Feme. 
Pleading—Dower, feoffees of lands by the ker who hag 
aaſſigned dower in other lands in latisfaction, | 
may vouch the heir, 131. 
Heir may plead tout temps pr; ft i in bar of da- 
Cn mages of dower, but there muſt be a tender 
do affien and refuſal, 141. 
One of two coparceners may plead detention of 
| charters in bar of dower, 147. b 
Heir muſt ſhew with certainty t the deeds with- 
holden as in detinue, ibid. - 
: Proviſion by ſettlement may be avowed to bei in 
full ſatisfaction of dower, though not ſo *. 5 
e 85 10 
Baron and feme—feme ſole merchant cannot 
ſue without her husband in we courts at 15 
Weſtminſter, 105. 
5 Feme : covert cannot ſue or be ſued as a feme 
ſole, though ſeparated by articles, ibid. 
In equity, wife may ſue the husband by her 
Prochein amis, with leave of che ou, 199. 
201. 
May put in her anſwer to bill by her husband 
without an order, ibid. 5 
Poſthumous—Son, may enter to avoid the diſcontinuance | 
of feme confirmed by the fine or recovery 


of a ſiſter on whom the reverſion had 
| deſcended, 180. 


Faun. 


_ Copybold lands not within the fla. 


Mere exiſtence of a ken not re- 


wa 


Diſtinction between them and cuſ- 
Republication of wills by implica- 


How by a codicil, 37. & bega | 


By annexing a ; codicil to a wil, 


Teſtator's intention to republiſh 


w 
Heuers Of jointuring ill executed by tenants for life, | 
the defect will be ſupplied in om on be- 1 
half of widows, 160. f.. 
But equity will not execute them, if tenants for 
life ſhew no intention to do ſo, 161, 
Searantine—The widow” $ + right thereto, 129. 4 \ 12 
5 
3% oo 
Releaſe—Of all right 5 he widow to dena e in | L | 
. fee extinguiſhes her right to dower, 149. 145 
But of all actions would not, ibid. Me 
Republication Y will—How before the ſtatute 29 Car. IL 
auap. 3d.—33. 9 
| How of lands fince that baue, . 1 
How of perſonalty, 8 5 „ 


tute of Frauds, ibid. 


— 


tomary freeholds, 30. 
tion not within that ſtatute, 37. 


ad. 44. 


ibid. 


ferring or annexed to a will, not 
ſufficient to republiſh it, 38. & 
ſeqq. ad 414. 


muſt appear by it, 4. 
200 CEE: Republication 


2 30 | | INDEX. | « 
Republication of Wills—A& of republication muſt be com- 
plete in the teſtator s life-time, 
39. p 
Opinion that every codicil well 
executed effects a republication, 
conſidered, ibid. 
Will of infant becomes valid by 
republication when of full age, 
Republication will not revive a 
lapſed deviſe to make heirs male 
take by purchaſe, who in the will 
are intended to take by deſcent, 
44, 45. : 
Paſſes lands purchaſed after making 
the will and before the _—_— 
_ cation, 46. 
| Codicil operating as a republica- 
tion, though properly atteſted, 
does not ſupply the want of at- 
BO, teſtation in the will, 47. 
| Revocation, vide Will. 


> Settlement—After marriage valid SW 1 3 
If husband not indebted at the time, 209. 
If in conſideration of wife's fortune, or of 
| a caſual increaſe thereof, ibid. 
Not valid againft creditors, 
If husband be indebted at the time, 209, 
Or an intereſt be limited to him, which 
evinces an intent to deceive creditors, 
209. 
Diſtinction between creditors and ck 
under the ſtatutes againſt fraudulent con- 
veyances, 210. 3 


wat 


Settlement 


even with notice, 211. 
Purchaſers, who are, ibid. 


But ſuch ſettlement cannot be defeated by 


ſuch purchaſers colluding with husband for 
that purpoſe, ibid. 


Separate eſtate of wife, vide Coverture, Diſa- 


bilities of. 
| $-paration—Of husband and wife under articles, 


Exempts husband from JOURNEY to her future 


„ debts, 196. / 

Wife ſeparated from her bored cannot e con- 
tract debts as a feme-ſole, ibid. 

Nor can be ſued as ſuch, ibid. 


— 


But her eſtate in the hands of truſtees, if ſpe= . 
Cifically pledged for her future mh. will 


be liable to them, ibid. 


ö Such eſtate 1 not liable as to o general creditors, 


"> yy 


Equity will not enforce perſonal contraft 


for ſeparation, 198. 
Unleſs third perſons are concerned, ibid. 


'F ortune accrue to wife after ſeparation, ibid. 


Or the property be merely equitable, ibid. 


Wife ſeparated by articles cannot be com- 


pelled to cohabit with her husband, 199. 


May diſpoſe of her ſeparate property without : 


the conſent of her RE 203. 
W | 


Wi I-How to be ke and witheſſed, and the diſtinc- / 
tions when merely to revoke a prior will and 


| when to diſpoſe of eſtates, 28, 29. 


| Rewiked by any alteration of reſtator 8 intereſt in 


the lands deviſed, 1. 
As by a ſubſequent / fine, leaſe and releaſe, 2. 


7 Notwithſtanding the fame uſes reſult, iid. 
By. dileiing 7. 


Settlement—After marriage, not valid againſt purchaſers 


* 
1 
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Will—Revokid dy ſettlement on intended | marriage; 


though for a ſpecial purpoſe only, 5. 

How at law and in equity, 7 X 

By complete conveyance or deviſe, even to A i pers 
ſon incapable of taking, ibid. 


Whether by fine or recovery ſubſequent, when 


the uſes declared and tenant to the præcipe are 
created previous to the will, 11. 


By parol declarations previous to the ſtatute of 


Frauds, 12. 


. 


By implication, as by bargain and ſale without in- 


rollment, feoffment without lers and the 
like, 14. 


The intent to revoke muſt be dais ariſing from & 


obvious inconſiſtency of ſuch inſtruments and 
the will; 15. 


h By marriage and birth of iſſue, | in what caſes, 18, 


19, 20... . 


Marriage alone rovokes the will of a ſingle 1 wo- 


man, ibid. 


Preſumptive revocations repellable by parol evi« 


dence, 20. 


Deviſe of money payable out of lands, bow re- 


voked, 22. 


TY Contents of .a ſubſequent will muſt be known to 


effect a revocation, ibid. 


5 How, if the teſtator acts under a wiſtake, 23 3. 
Cancelling ſubſequent will, effect of, 24, 25, 


726. 


Of two inconſiſtent wills left by che teſtator, 27. 
Of perſonalty, how,will revoked by a nuncupa- 


tive will under the flatute of 29 Car. Il. c. 3. 
13. 5 


Not revoked by deed of partition, 3. 
By a void deed, 


Or one obtained by fraud or dureſs, ibid. 5 
Will 


INDEX. 233 


Will Not revoked by mortgage, . 
Conveyance for payment of debts, 
Otherwiſe, if they new- model or abridge the teſ⸗ 
tator's intereſt in the lands deviſed, 5, 6. 
Not by adding an equitable to a legal intereſt, 8. 
Whether by conveyance, in . of articles | 
previous to the will, 9. 
Or by fine or recovery, in purſuance of a deed 4. 
claring the uſes thereof previous to the will, 11. 
Not 90 a n "Ii . conſiſtent enn, 
1 
If partially inconſiſtent, ors tanto only, ibid. 1 
When deviſee has a partial intereſt Siven him : 
ſubſequent to the will, 16, 17. 
If it be to commence after. the teſtator's deceaſe, 
it operates as a revocation, hid. - . 
Not ſo, if to commence in his life-time, ibid. 
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